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CURRENT TOPICS 


The Law Society: Annual Report 


AN impressive record of the manifold activities of the 
Council of The Law Society is to be found in the 113 pages 
of the annual report of the Council to 31st May, 1953, published 
on 19th June, and to be presented to the general meeting of 
the members on 3rd July, 1953. Altogether twenty-two 
council meetings and 293 committee meetings were held and 
the general level of attendances was high. There are full 
reports of the committees’ work and, in an appendix, the 
full memoranda of evidence by the Council to the Royal 
Commission on the Taxation of Profits and Income, the 
Royal Commission on Marriage and Divorce, the Depart- 
mental Committee on Parts IV and V of the Road Traffic 
Act, 1930, and the Departmental Committee on Shares of 
No Par Value, as well as a memorandum on the financial 
provisions of the Town and Country Planning Act, 1947. 
The work of the Registry and Appointments Department 
deserves and receives special mention. During the year 
under review the department found, by direct introductions 
without the aid of advertisements, positions for 190 solicitors, 
63 general clerks, 92 litigation clerks, 83 conveyancing clerks, 
25 probate clerks, 47 cashiers and costs clerks, 404 shorthand- 
typists, 27 copy typists and 7 telephonists. 


Membership of the Society 

THERE are still, it is stated in the report, some 2,070 
solicitors holding practising certificates who are not members 
of The Law Society. Many of them are virtually retired or 
are in Government or local government service. Many of 
the latter continue to be non-members because they take 
exception to the fact that, unlike solicitors in practice on 
their own account, they cannot treat their membership 
subscription as an expense for income tax purposes except 
in special circumstances. This matter has been referred to 
in the evidence of the Council of The Law Society to the 
Royal Commission on the Taxation of Profits and Income, 
because the value of membership of The Law Society, and 
receipt of its publications, is in the main the same to an 
assistant solicitor as to his employer. On 31st May, 1953, 
there was a record membership of 16,225, of whom 5,440 were 
in London and 10,785 in the provinces. The total figure on 
the corresponding date in 1952 was 15,990. The President’s 
letter to every practising non-member resulted in an 
appreciable number of applications for membership. 


Legal Aid in 1952-53 


AMONG the important matters in the annual report of the 
Council is a full statement of the year’s work under the 
Legal Aid and Advice Act, 1949. As against the previous 
year, the total number of applications for legal aid has 
decreased from 57,289 to 54,519, and the number of certificates 
granted is down from 41,451 to 35,017. As against 8,573 
divorce petitions filed under the scheme in the previous year, 
the number in the year under review was 5,705. Of the total 
number of applications for civil aid certificates made in 
1952-53, 27 per cent. were received in area No. 1 (London), 
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14 per cent. in area No. 7 (Lancashire, Cumberland, 


Westmorland and part of Cheshire), about 10 per cent. in 
area No. 2 (Kent, Surrey and Sussex) and 9 per cent. in 
area No. 9 (East and West Ridings of Yorkshire) ; 25,174, 
or about 78 per cent., of the acceptance forms related to 
matrimonial causes in the Divorce Division; 5,806 related to 
proceedings in the Queen’s Bench Division, of which 2,933 
were for damages for personal injuries and a further 1,170 were 
running-down actions, 415 were under the Fatal Accidents 
Act and 731 for damages for breach of contract ; 613 were in 
respect of cases in the Chancery Division. There were 
336 cases for the Court of Appeal, 61 for a Divisional Court 
of the Queen’s Bench Division and 259 for a Divisional Court 
of the Probate, Divorce and Admiralty Division. Assisted 
persons were successful in 91 per cent. of their cases before 
the court in the year. Area committees held 633 meetings 
and local committees 2,187 meetings. Members of the 
Council of The Law Society have attended the annual general 
meeting in legal aid areas Nos. 2, 3, 5, 7, 11 and 12. 


Work of the Joint Committee of the Bar and 
The Law Society 

One of the products of action by the Joint Committee of 
the Council of The Law Society and the General Council of 
the Bar, says the report, has been the forwarding of repre- 
sentations to the Home Secretary against the practice 
whereby certain Government departments, and particularly 
the Home Office, issue circulars to magistrates. The Joint 
Committee has recommended that circulars of this type 
should, if possible, be avoided altogether, as it is undesirable 
for a Minister to tell a court how to administer the law. If 
there are compelling reasons for any particular circular, it 
should be signed by the Lord Chancellor, and copies should 
be sent to The Law Society and the Bar Council. Another 
important matter was the subject of a letter to the Lord 
Chancellor, requesting the Government to introduce legisla- 
tion permitting legal representation before all tribunals where 
such representation is at present forbidden. As a result of 
recommendations by the committee to the Home Secretary, 
circular 188/50, criticised by the Lord Chief Justice in 
R. v. Crabtree on 27th October, 1952, will probably be amended 
to provide that (a) an accused person’s solicitor should, 
on request to the police, be supplied before trial with details 
of his client’s convictions and of his other antecedent history, 
and (b) the police should not require production from a 
solicitor of his client’s written authority to obtain this 
information. The Joint Committee also, in answer to a 
request from the Lord Chancellor’s Department, supported 
the view of the Council of The Law Society that, so far as 
signature of pleadings by solicitors was concerned, the 
practice whereby solicitors signed in the name of their firm 
should be retained, as it was a fundamental principle that 
solicitors practising in partnership incurred partnership 
responsibility for the actions both of one another and of 
their staff. 

Taking of Fingerprints 

A RULING by Judge MANGAN in the District Court of 
Dublin on 19th June, 1953, is of interest to English practitioners, 
because it seems to accord with English notions of the rights 
of the individual. Objection had been taken to the admission 
in evidence of fingerprints taken while a prisoner was on 
remand in custody, and the judge held that, while the police 
right to take fingerprints after arrest might be justified 
under existing law, once the prisoner appeared in court, 
he was in the custody of the court until discharged or sent to 
a higher court. If remanded, on bail or in custody, he was 
still in the custody of the court. The one question which a 
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justice could put to a prisoner was, when the taking of 
depositions had been concluded, if he had any statement to 
make, and before asking that question the prisoner must be 
cautioned. The justice was not empowered to direct a 
medical examination, and if he did he laid himself open to 
proceedings for assault. If these powers were denied to a 
justice, there was no reason why such powers should be 
given to minor officials of the law, whether guards or prison 
officials. Unless a prisoner indicated that he was prepared 
to make a statement or give fingerprints, a police officer 
had no authority to go to him. 


History and Solicitors’ Records 

Fok many years past, solicitors have been conscious o 
their responsibilities in connection with ancient records ar 
have been active in helping to retrieve and preserve the 
The latest tribute to their good work, reports the L 
Government Chronicle, is to be found in the 1952 report 
the Lancashire Record Office, which has a section on t! 
collections of records deposited by firms of solicitors for : 
keeping. These include documents relating to charit 
school companies and turnpike trusts—bodies with wh 
solicitors were often connected. Other important recor 
from solicitors’ collections concern the enclosure of commo 
lands in many parts of the county. Among the documents 
are rules of the Chorley Calfcoat, probably an early eighteenth- 
century social club, the minute book of the proprietors of 
Fulwood Race Course, and the mortgage of a plantation in 
Guiana, with detailed lists of slaves. The report states that 
many firms of solicitors, especially the older ones, have in 
their attics, cellars and strongrooms boxes of documents 
which have been there for a long time ; indeed, in many cases 
the actual owner is not known. The system whereby 
documents are not given to the record office, but merely 
placed there on loan, goes far to surmount the difficulties 
of ownership; and, of course, in any given case specific 
arrangements can be made, or conditions of deposit laid down. 


Control of Building : Existing Dwellings 


CIRCULAR No, 39/53, issued by the Ministry of Housing 
and Local Government on 17th June, deals with the licensing 
of work on existing private dwellings (maintenance and 
repairs, conversions, improvements, etc.). It states that 
local authorities were asked in circular 5/50 (issued on 
12th January, 1950) to restrict the value of licences issued 
for these purposes to 80 per cent. of the rate of issues for 1949. 
Since then they have been working to monetary quotas 
for the value of licences to be issued. The present circular 
states that the position has now been reviewed after experience 
of the volume of licences applied for and issued since 
Ist January, 1953, when the “ free limit’ for work which 
may be done in a year on a dwelling without a licence was 
raised to £500. The demand for licences for work over 
£500 does not require the continuance of quotas, and local 
authorities need no longer work to them. They should, 
however, continue to judge applications on their merits 
according to their present standards of need. In particular, 
it is stated, priority should be given to applications for 
licences for (a) work required under statutory notice, and 
other necessary repairs and maintenance; (b) conversions 
and adaptations to provide additional units of accommoda- 
tion; (c) essential improvements (e.g., provision of indoor 
sanitation); (d) installation of fuel-saving equipment 
(e.g., improved solid fuel appliances and, for larger buildings 
comprising several dwellings, central heating and hot water 
facilities). 
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THE principal new terms of The Law Society’s Conditions of 
Sale, 1953, have been considered in earlier articles (ante, 
pp. 395, 409 and 429). A few minor matters remain to be 
mentioned before a general assessment of the effect of the 
changes is attempted. 
Statutory restrictions and tax relief 
General Condition 24 provides for the supply by the vendor 
of information which a purchaser requires to have for the 
purposes of various statutes. A similar provision was contained 
in earlier editions relating to information required for com- 
yliance with any obligations under the Rent Restrictions Acts, 
-ut the new condition is extended to relate also to information 
to ‘‘any other statutory provision or enactment .. . 
iting or controlling the rent or other terms of any tenancy.”’ 
‘s, IN appropriate cases, information could be obtained, 
far as it is within a vendor's possession, as to the circum- 
‘neces in which restrictions apply under such statutes as the 
“nished Houses (Rent Control) Act, 1946, or the Agricultural 
dings Act, 1948. 
iA new provision of considerable importance (General 
pndition 24 (3)) has been added to deal with income tax 
aims. This enables a purchascr to call on the vendor for 
certain information in the vendor’s possession which the 
purchaser may reasonably require for preparing a claim to 
any tax relief or allowance or for ascertaining the purchaser’s 
liability to income tax. The information which may be called 
for relates to such matters as (i) any moneys spent on the 
property by the vendor or any predecessor in title, (ii) any 
subsidy or grant received in respect of such moneys, or 
(ili) any income tax allowance made to, or balancing charge 
levied on, the vendor or any predecessor in title in respect 
of such moneys. The most common use of this power will 
no doubt be to ascertain expenditure on repairs, etc., over the 
last seven years to enable an additional maintenance allowance 
to be claimed against the Sched. A assessment. 
Cancellation of registration of contract 
In the past there has been some difficulty where a purchaser 
has registered the contract as an estate contract but for some 
reason it is later rescinded. General Condition 37 now provides 
that in any case where the contract is rescinded or has become 
void the purchaser shall forthwith, and at his own expense, 
procure the cancellation of any entry in any register; it is 
likely that there will often be doubt as to whether a contract 
has been validly rescinded. 
Service of notice 
There is now an express provision (General Condition 38) 
that any notice under the conditions to be served on any 
person shall be deemed to be effectively served if served 
personally upon him or sent by post to him or to his solicitors 
at his or their last known address. 


ASSIGNMENTS OF CLAIMS FOR DEPRECIATION 

This matter was considered in some detail ante, p. 367, 
and the effect of The Law Society’s Conditions of Sale, 1953, 
was mentioned in the second article of this series (ante, p. 409). 
Since those notes were written, the Central Land Board have 
published a pamphlet on the matter known as “Assignments 1.”’ 
This sets out very clearly the circumstances in which notice 
of an assignment must be given to the Board or the consent 
of the Board must be obtained, and it contains suggested 
forms of notice and of application for approval. The main 


point of interest is, however, para. 2 (b), dealing with cases 
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in which part of a claim is assigned to a person who is buying 
part only of the land in respect of which the claim was made. 
That the Central Land Board may, if necessary, be consulted 
before a contract is made involving assignment of part of a 
claim is apparent from the following quotation : ‘‘ The holder 
of a claim wishing to assign a specified part of the develop- 
ment value on a sale of part of the land can ascertain from the 
district valuer (acting on behalf of the Board) the amount 
which it would be appropriate to assign . . . Alternatively, 
the assignment may refer merely to such amount as may be 
found appropriate or attributable under the provisions of 
future legislation to the interest in that part of the land 
being sold. An assignment in such a form will be readily 
approved in all suitable cases.” 

It follows that it will be possible to fix, in collaboration 
with the district valuer, a final figure for the value of the 
claim appropriate to the land being sold. It is suggested, 
however, that this procedure should not normally be adopted. 
The nature of the right is now such that it will rarely have 
to be relied on, and so it would seem better to refer in a 
contract to such amount as may be found appropriate under 
the provisions of future legislation and so to avoid the trouble 
of making an apportionment unless it becomes necessary (for 
instance, on refusal of planning permission). Consequently, 
in most cases General Condition 22 (5) of The Law Society's 
Conditions of Sale, 1953, will carry out the intention of the 
parties adequately without amendment. It provides for 
apportionment, subject to approval of the Central Land 
Board. However, normally there will be no need to make 
the apportionment and it will be sufficient to incorporate in 
the conveyance the form of assignment agreed between the 
Council of The Law Society and the Central Land Board 
(ante, p. 308). If this is done the effective apportionment will 
be that taking place in due course under permanent legis- 
lation, and the parties will not need to trouble about the 
figure unless a claim has to be enforced. 


SEARCHES BEFORE CONTRAC 

The second article of this series (ante, p. 409) contained a 
discussion of General Condition 20 (3), which gives the 
purchaser a right of rescission on discovering adverse matters 
of certain limited classes in cascs in witich the new procedure 
for avoiding searches and inquiries before contract (General 
Condition 21) has not been incorporated. It was stated that 
the effect of General Condition 20 (3) “ appears to be that a 
purchaser who has not secured the insertion of General 
Condition 21 must make a local search before contract, but 
need not make other land charge searches.” The writer's 
attention has been drawn to the possibility that in such 
circumstances it might be advisable to make the usual land 
charge searches and that the intention of the Council of The 
Law Society, in settling the conditions, may not have been 
to avoid searches. 

The grounds for this view are that, even if a purchaser 
may rescind on discovering an irremovable land charge after 
contract but before completion, it may be advisable to ascertain 
before entering into the contract whether there are any land 
charges (removable or otherwise). By making searches before 
contract the purchaser would avoid having to meet possible 
complications which may arise in connection with any 
rescission subsequent to the contract. This argument is 
reinforced by the point that use of the procedure under 
General Condition 20 (3) will be most appropriate in cases 
where there are likely to be complications, and it is particularly 
2 
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in such cases that the purchaser may wish to find out everything 
he can before contracting. 


There is considerable force in this reasoning. On the other 
hand, before contract a purchaser does not know the names 
of the vendor’s predecessors in title. The advice of the 
Council of The Law Society (see the Law Society's Gazette, 
May, 1947, p. 97) was to search for land charges in the nam>s 
of all persons known to the purchaser or his solicitor to have 
been estate owners at any time since 1925. It is apparent, 
therefore, that even if searches are made before contract 
they may be incomplete, as adverse entries against the names 
of earlier owners are possible. Consequently, the writer is 
inclined to think that the balance of convenience is in favour 
of omitting land charge searches (except local searches) in 
reliance on General Condition 20 (3). Nevertheless, a search 
against the vendor is a very simple and cheap matter which 
a purchaser’s solicitor might well decide to do, particularly 
as it will not normally cause any delay. 


GENERAL SUMMARY 

The most important innovation is undoubtedly General 
Condition 21, which, if incorporated by appropriate words in 
the Special Conditions, avoids the necessity for local authority 
inquiries and searches before contract. This is done by enabling 
the purchaser to rescind if a registered land charge, including 
a local land charge, or any one of certain adverse matters on 
which inquiries might otherwise be made before contract, 
is discovered after contract, not having previously been 
disclosed. Even where this provision is not incorporated, 
the purchaser may have a right of rescission if, in the course 
of investigation of title, he finds an irremovable land charge 
(other than a local land charge) or such matter as a demolition 
order or supervision order. 


Broadly, the result is to render contracts less firm in that 
a purchaser may, in certain circumstances, refuse to be bound. 
This is not entirely a new development. For instance, General 
Condition 22 (repeating substantially the former Special 
Condition 5) provides that, where property is expressed to be 
sold on the footing that there is a specified permitted use, 
and before completion it is found that the use specified is 
not unconditionally a permitted use, the purchaser may 
rescind. 

Perhaps the matter may be summarised in this way. At 
one time it was safe for a purchaser to enter into a contract 
knowing little or nothing of the property other than its 
physical state. His solicitor would then investigate title. 
If the title was found to be a good one the purchaser would 
complete ; if it was defective he might rescind the contract. 
In recent years statutory restrictions on the use of land, and 
adverse interests deemed to be known to a purchaser because 
they are registered, have provided potential dangers to a 
purchaser. Consequently, a purchaser who signed a contract 
without first making inquiries and searches sufficient to 
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ascertain the existence of any such matters might take subject 
to them, and, in many cases, might suffer considerable loss. 
In general their existence would not enable him to rescind if 
he discovered them before completion, either because they 
were not matters of title or because he was deemed to have 
notice of them by reason of registration. Therefore, it became 
necessary to make inquiries and searches before contract in 
many cases. The obvious method of tackling the problem 
(if practicable, which is a debatable issue) is to assimilate 
these matters with questions on title and so to enable a 
contract to be signed without first inquiring about them on 
the basis that the purchaser would not be bound if they were 
later found, just as he is not bound to take a bad title. 
In the absence of amending legislation, this is very much 
what has been done by The Law Society’s Conditions of Sale, 
first as to planning restrictions, and now on other matters. 
The advantage of making the change by mzeans of standard 
conditions of sale is in the flexibility thereby obtained ; an 
example is the option to use General Condition 2l of The 
Law Society's Conditions. The writer’s conclusion is that this 
is a firm step in the right direction which will, in substance, 
enable the traditional procedure of investigation after contract 
to assume its former role. 

It follows, however, that these complications demand the 
attention of solicitors preparing contracts. For instance, it is 
necessary to decide whether or not General Condition 21 
shall be incorporated. In any event, the vendor's solicitor 
may have to ascertain before contract whether there are any 
matters which should be disclosed in order that the purchaser 
shall not have the right of rescission on account of them ; 
the number of matters which need to be disclosed is very 
much greater if General Condition 21 is incorporated, but 
some, e.g., irremovable land charges (other than local land 
charges), closing orders, supervision orders, etc., must be 
considered in any case. Similarly, it is necessary to decide 
whether a particular use should be specified in the particulars. 
Thus, a number of additional decisions may be necessary in 
the preparation of a contract, but this is a small price to pay 
for the avoidance of the trouble and delay of local authority 
inquiries and searches before contract. 

The Law Society’s Conditions of Sale, 1953, will no doubt 
assist very greatly in simplifying procedure on most sales. 
The opportunity has been taken to clear up a number of 
doubtful points (most of which were mentioned ante, pp. 429, 
430) in a sound manner. Clearly, the Council of The Law 
Society, and their advisers, are well aware of the problems 
arising in everyday conveyancing practice and they have 
done everything possible to make standard procedure fair 
and convenient. The writer cannot offer any material 
criticism of the steps taken and can say no more than that, 
in his opinion, those concerned with the drafting of this new 
edition of Conditions of Sale have done their work admirably. 
The use of the new edition will certainly be no less than that 
j.G. 5. 


of previous ones. 


BANKRUPTCY AND MONEYLENDING 


THERE are certain aspects of the law of bankruptcy as 
applicable to moneylenders which may be usefully noted. 
It is well established that the Bankruptcy Court has power 
to go behind any judgment which may have been signed 
against a debtor. This power exists apart from any 
jurisdiction conferred by the Moneylenders Acts. Thus, in 
Re a Debtor; ex parte The Debtor (1903) 1 K.B. 705 the 
debtor had submitted to a judgment in a moneylender’s 
action. The moneylender then presented a_ bankruptcy 


petition founded on non-payment of the judgment debt, 
and the court directed the registrar to open up the accounts 
in order to see whether a sufficient petitioning creditor's 
debt was in reality payable. This direction was not given 
under the powers of the Moneylenders Act at all, but was 
given under the well-settled power of the court to go behind 
any judgment which may have been signed against a debtor. 

Although the registrar has power, on a_ bankruptcy 
petition, to reopen the transaction under the Moneylenders 
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Acts, if he finds that there is a good petitioning creditor’s 
debt, namely, a debt exceeding £50, he is bound to make a 
receiving order, and is not entitled to adjourn the petition. 
Thus, in Re a Debtor ; ex parte The Petitioning Creditor (1917) 
2 K.B. 60 the debtor borrowed from the petitioning creditor 
(a moneylender) sums amounting to £600 on the security 
of promissory notes for £650. The debtor paid various 
sums in reduction of the debt, but later the petitioning 
creditor obtained final judgment against the debtor in default 
of appearance for £710 15s. 2d. Subsequently the petitioning 
creditor served the debtor with a bankruptcy notice for the 
amount of the debt. The debtor then paid £300, the major 
part of which the petitioning creditor appropriated to interest. 
A year later the petitioning creditor served the debtor with 
a bankruptcy notice for 4660, as being the balance of the 
amount then due under the judgment. The bankruptcy 
notice was not complied with, and the creditor presented a 
bankruptcy petition against the debtor asking for a receiving 
order. On the hearing of the petition, the registrar held 
that the transaction constituted a ‘‘ harsh and unconscicnable 
bargain ’’ within s. 1 of the Moneylenders Act, 1900, and 
fixed the amount claimable by the creditor at £280 plus £160 
for compound interest at 20 per cent He refused to make a 
receiving order, but adjourned the petition, and gave leave 
to the petitioning creditor to amend and re-serve it on the 
debtor so as to give the debtor an opportunity of satisfying 
the true amount of the claim The petitioning creditor 
appealed, ard it was held by the Court of Appeal (Cozens- 
Hardy, M.R., Warrington and Scrutton, L.JJ.) that as the 
registrar had found that there was a good petitioning creditor’s 
debt, namely, a debt exceeding £50, he was bound to make a 
receiving order, and could not adjourn the petition. 


But the jurisdiction of the Bankruptcy Court to exercise 
the powers of the Moneylenders Act, 1900, arises only under 
s. 1 (3) of that Act, and is confined to cases in which there is 
an application before the court relating to the admission or 
amount of a proof by a moneylender. In Re Alree ; ex parte 
Ward {1907] 2 K.B. 868 the proof had not been used for 
purposes either of voting or of claiming a dividend, and the 
creditor was at liberty to withdraw it without the consent 
of either the trustee or the court. It was held that, as there 
was consequently no proof by the moneylender before the 
court, the court had no jurisdiction to entertain the motion. 

The power to decide whether a transaction was “‘ harsh and 
unconscionable ’’ was formerly in the court alone. Thus, in 
Re MacKenzie |1917} 2 K.B. 728 it was held that the official 
receiver, as trustee in bankruptcy, did not possess the power 
in dealing with the proof to reopen the transaction. The 
word “‘court’”’ in s. 1 (3) of the Moneylenders Act, 1900, 
includes the registrar, but does not include the trustee. 
But of course the trustee was always entitled to obtain a 
reopening by the court of the moneylending transaction. 
But the matter has now been taken a stage further, and by 
virtue of s. 10 (4) of the Moneylenders Act, 1927, the trustee 
in bankruptcy may reopen transactions by moneylenders. 

A moneylender cannot found a petition on a moneylending 
debt where that debt is incurred as a consequence of a trans- 
action which is either void or voidable under the Moneylenders 
Acts. In this connection there may be a tendency to confusion 
of thought, as some transactions under the Moneylenders 
Acts are void, others are voidable; and sometimes further 
confusion may arise by the use of the terms illegal and 
unenforceable. However, it is simpler to say that transactions 
which are in contravention of the Moneylenders Acts cannot 
properly be the basis of a bankruptcy petition. Thus, in 
Re a Debtor ; ex parte Carden (1908), 52 Sor. J. 209, the facts 
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of which are not material, the registrar dismissed a bankruptcy 
petition on the ground that the money had not been lent at 
the creditor's (moneylender’s) registered address. The 
creditor appealed, and the Court of Appeal (Cozens-Hardy, 
M.R., Fletcher Moulton and Buckley, L.JJ.) found that the 
money had not been lent at the moneylender’s registered 
address and also that the moneylender had not taken the 
security in his registered name. Each of these contraventions 
of the Moneylenders Act, 1900, rendered the contract illegal, 
and made it impossible for the moneylender to present a valid 
bankruptcy petition against the debtor to whom he had lent 
money. 

In Re a Debtor |1927) 2 Ch. 367 the debtor employed one L 
to negotiate a loan with a moneylender. L was known by the 
moneylender to be the agent of the debtor. The moneylender 
lent the debtor £60 on a promissory note for £100 and paid L 
a commission of 7} per cent. on the £60 lent. The debtor 
was unaware at the time that the commission was paid by the 
moneylender to L. The moneylender subsequently obtained 
judgment in an action for the amount due on the promissory 
note in default of appearance by the debtor, and issued a 
bankruptcy notice based on the judgment. The debtor having 
failed to comply with the bankruptcy notice, the moneylender 
presented a bankruptcy petition against him. The petition 
was heard before the registrar, and it then appeared from the 
evidence for the first time that the commission had been paid 
to L by the moneylender. The registrar made a receiving 
order against the debtor. The Court of Appeal (Hanworth, 
M.R., Scrutton and Sargant, L.J J.) held that the payment of the 
commission to L by the petitioning creditor without the 
knowledge or consent of the debtor rendered the contract 
voidable, if not void. Where the act of bankruptcy was 
founded on a contract which was voidable by the debtor, the 
court ought not, within the meaning of s. 5 (3) of the Bankruptcy 
Act, 1914, to be satisfied with the proof of the petitioning 
creditor’s debt, and accordingly the receiving order must be 
rescinded. This last-mentioned case was not decided under 
the provisions of the Moneylenders Acts, but under the ordinary 
Jaw of bankruptcy. However, the position would have been 
a fortior: the same if the case had been decided a year later after 
the Moneylenders Act, 1927, had come into operation, when 
the transaction in question would have been illegal under 
s. 5 (4) of that statute. 


If the original moneylending transaction contravenes the 
Moneylenders Acts, the moneylender cannot found a proof 
upon an arrangement made after signing judgment in default 
in an action on the loan. Thus, in Re Campbell; ex parte 
Seal [1911] 2 K.B. 992 the appellant, an unregistered money- 
lender, became the holder of certain promissory notes made 
by the debtor for £4,000. In an action on these notes the 
appellant on 19th June, 1906, signed final judgment against 
the debtor in default of defence under R.S.C., Ord. 1-4. On 
30th July, 1906, an arrangement was entered into whereby 
the debtor was to pay the debt with certain interest by 
instalments, and all further proceedings upon the judgment 
were to be stayed. The debtor was subsequently adjudicated 
a bankrupt, and the appellant sought to prove in the bank- 
ruptcy for the amount due under the arrangement of July, 
1906. The trustee in bankruptcy rejected the proof. The 
appellant contended that the arrangement subsequent to 
the judgment constituted a new contract for good considera- 
tion which was sufficient to support the proof. The Court 
of Appeal (Cozens-Hardy, M.R., Farwell and Kennedy, L.J J.) 
affirming the decision of Phillimore, J., were satisfied that the 
appellant was an unregistered moneylender and that the 
transaction under which he became the holder of the 
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promissory notes was a moneylending transaction. That 
being so, the original transaction was illegal and neither the 
judgment nor the subsequent arrangement prevented the 
court of bankruptcy from going behind the transaction. 
Accordingly the registrar was right in rejecting the proof. 


Let us pass now to s. 9 (1) of the Moneylenders Act, 1927, 
which provides that ‘‘ Where a debt due to a moneylender 
in respect of a loan made by him after the commencement of 
this Act includes interest, that interest shall, for the purposes 
of the provisions of the Bankruptcy Act, 1914, relating to 
the presentation of a bankruptcy petition, voting at meetings, 
compositions and schemes of arrangement, and dividend, be 
calculated at a rate not exceeding five per cent. per annum, 
but nothing in the foregoing provision shall prejudice the 
right of the creditor to receive out of the estate, after all the 
debts proved in the estate have been paid in full, any higher 
rate of interest to which he may be entitled.’’ It will be 
observed that the right of the moneylender to receive a 
higher rate of interest is preserved if all the debts have been 
paid in full, otherwise the right of the moneylender to excess 
interest is postponed. But the provisions of s. 9 do not 
prevent a moneylender who has obtained judgment for a 
debt which includes interest at a rate exceeding 5 per cent. 
per annum from serving a bankruptcy notice upon the 
debtor requiring payment of the judgment debt. Thus, in 
Re a Debtor (No. 247 of 1930) [1930] 2 Ch. 239 the debtor 
borrowed from the petitioning creditors, a firm of money- 
lenders, the sum of £50 with the sum of £30 for interest, 
being at the rate of 270 per cent. per annum, upon the 
security of a promissory note for £80. Default having been 
made in the payment of the promissory note, the petitioning 
creditors issued a writ for £80, the amount of the note that 
was due, and later obtained summary judgment for that sum 
and a sum for costs which amounted in all to £95 12s. 6d. 
Later they issued a bankruptcy notice against the debtor 
for £95 12s. 6d., and, the debtor having failed to comply 
with the notice, they presented a petition for a receiving 
order against the debtor. The registrar made the receiving 
order but stayed its advertisement pending an appeal. It 
was contended on behalf of the debtor that the moneylender 
could not claim more than 5 per cent. if the resultant judgment 
was followed by a bankruptcy notice leading to the 
presentation of a bankruptcy petition. However, the Court 
of Appeal (Hanworth, M.R., Lawrence and Romer, L.JJ.) 
held that s. 9, supra, did not prohibit a claim for interest 
at a higher rate than 5 per cent. in a bankruptcy notice 
founded on a judgment for the recovery of a debt due to a 
moneylender, and consequently that the receiving order had 
been rightly made. 


It is important to emphasise again that s. 9, supra, does not 
destroy the excess interest for the purpose of the bankruptcy 
law ; it leaves it as a real debt provable in bankruptcy and 
payable in bankruptcy, but for certain limited and specific 
purposes. It is to be ignored, for instance, in computing the 
£50 which is the minimum on which the petition can be based. 
It is to be postponed in the matter of proof, and in the end 
it will get paid if there are sufficient assets. Subject to such 
limitations and postponements, the Moneylenders Act, 1927, 
clearly preserves to the moneylender the right by means of 
bankruptcy procedure to obtain the payment of that excess 
interest in addition to the payment of the principal and interest 
at the rate of 5 per cent. In Re a Debtor (No. 231 of 1936) 
[1937] Ch. 181 there were admittedly owing at the time of the 
bankruptcy petition to the moneylenders certain sums 
including interest at 5 per cent. per annum, and in addition 
certain further interest was due beyond the 5 per cent. claim. 


SOLICITORS’ 


JOURNAL June 27, 1953 


When the petition was presented it first set out the sums due 
under a certain promissory note, together with interest at 
5 per cent., and then added another sum due under another 
promissory note, which had not actually fallen due at the date 
of the petition, with interest. Then followed the words : 
“And we also have a claim for interest on the said two 
promissory notes, which is postponed interest under s. 9 (1) 
of the Moneylenders Act, 1927,’ for a certain sum. When 
the matter came before the registrar the debtor tendered to 
the petitioning creditors the principal due on the promissory 
notes with 5 per cent. interest, but not the postponed interest. 
The tender was refused, and the registrar made a receiving 
order against the debtor. On appeal, the Court of Appeal 
(Slesser, Romer and Greene, L.JJ.) held that the tender made 
by the debtor did not include the whole sum which the 
moneylenders might ultimately recover, as it did not include 
the postponed interest which they might receive in the event 
of the other creditors being paid in full. The petitioning 
creditors were therefore justified in refusing the tender, and 
the receiving order was rightly made. As Slesser, L.J., 
pointed out (at pp. 185, 186), the mere fact that the money- 
lenders cannot include the postponed interest in the quantum 
which will enable them to bring a petition does not prevent 
the postponed interest from being part of the debt recoverable 
by the moneylenders in bankruptcy proceedings. 


As previously noted, in bankruptcy proceedings the 
moneylender cannot receive more than 5 per cent. per annum 
on the principal until all other creditors in the bankruptcy 
have been paid in full. If the moneylender has already 
received more than 5 per cent. interest on the loan before 
the date of the receiving order, his proof will be admitted 
to rank for principal but will only be admitted to rank for 
further interest when the other creditors have been paid in 
full. Thus, in Re Lascelles ; ex parte The Trustee v. Black 
Brothers (Financiers), Ltd. [1941] Ch. 79 the debtor borrowed 
from the creditors, licensed moneylenders, the sum of £2,000 
on a promissory note bearing interest at the rate of 45 per 
cent. and repayable by stated quarterly instalments. The 
debtor also gave the creditors a charge over property by way 
of collateral security, afterwards treated by agreement as a 
charge for £500, of which £105 18s. 2d. was apportioned for 
interest. The debtor paid one instalment of £400, of which 
£59 11s. 6d. was appropriated to interest. A receiving order 
was made agaist the debtor, who died a fortnight later. 
An order was made for the administration of the debtor’s 
estate in bankruptcy. The substance of the matter was that 
the balance of principal due at the date of the receiving order 
was {1,205 9s. 8d., and the amount of interest was £340 3s., 
making together a total of £1,005 12s. 8d. But the money- 
lender had in fact received interest on the sum owing to him 
by the debtor at a rate exceeding 5 per cent. In those 
circumstances it was held by Morton, J., that no further sum 
by way of interest could be allowed to rank for dividend 
unless and until all the creditors in the bankruptcy had been 
paid in full. The above-mentioned figure of £1,265 9s. 8d. 
was a figure which was correctly ascertained as being the 
balance due for principal at the date of the receiving order. 
The sum of £1,265 9s. 8d. alone could properly rank for 
dividend. 

The question of whether a debt in respect of excess interest 
takes precedence over statutory interest by virtue of s. 33 (8) 
of the Bankruptcy Act, 1914, has been the subject of decision. 
In this connection s. 33 of the Bankruptcy Act, 1914, deals 
with the priority of payment of certain classes of debts. By 
subs. (7) of that section, subject to the provisions of the Act, 
all debts proved in bankruptcy are to be paid pari passu ; 
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and by subs. (8), if there is any surplus after payment of the 
foregoing debts, it shall be applied in payment of interest from 
the date of the receiving order at the rate of 4 per cent. per 
annum on all debts proved in the bankruptcy. In Re a 
Debtor ; ex parte Official Receiver v. United Auto and Finance 
Corporation [1947] Ch. 313 a receiving order was made on a 
creditor's petition which was followed by an order of 
adjudication. Later the official receiver, as trustee in 
bankruptcy, received various sums and ultimately there was 
a balance standing to the credit of the debtor amounting to 
£1,692. Of this sum, £1,000 was required to pay the balance 
of 20s. in the £ on the proofs admitted to dividend. It then 
fell to be considered how the balance of £692 should be 
applied. The possible claimants to this fund were (a) four 
moneylenders with their claims for postponed interest totalling 
£580 7s. 4d., and (4) the creditors who would have received 
20s. in the £ with their claims to statutory interest at 4 per 
cent. on the amount of their debts from the date of the 
receiving order, under s. 33 (8) of the Bankruptcy Act, 1914. 
The official receiver sought the directions of the court as to 
which of these two classes of creditors had priority in the 
distribution of the said sum of £692. It was held by 
Romer, J., that the moneylenders were “ creditors ’’ for their 


excess interest, as a debt provable in bankruptcy, and though. 


postponed to other debts, it took precedence over the payment 
of statutory interest under s. 33 (8) of the Bankruptcy Act, 
1914. As the learned judge said (at p. 322), inasmuch as a 
moneylender’s claim to excess interest is a ‘“‘ debt’’ and is 
“provable,’’ it follows that if he in fact proves for it in the 
bankruptcy of his debtor, then the amount of such claim 
becomes a “‘ debt proved in the bankruptcy ’’ and must be 
paid before any surplus becomes available for the payment of 
statutory interest. 

A nice point arises in connection with the appropriation 
of payments to principal and interest. Section 15 (2) of the 
Moneylenders Act, 1927, provides that ‘‘ Where by a contract 
for the loan of money by a moneylender the interest charged 
on the loan is not expressed in terms of a rate, any amount 
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paid or payable to the moneylender under the contract (other 
than simple interest charged in accordance with the proviso 
to s. 7 of this Act) shall be appropriated to principal and 
interest in the proportion that the principal bears to the 
total amount of the interest, and the rate per cent. per annum 
represented by the interest charged as calculated in accordance 
with the provisions of the First Schedule to this Act shall be 
deemed to be the rate of interest charged on the loan.’’ To 
take a very elementary example, if A lends B the sum of 
£100 in return for a promissory note for £120, the principal 
of the loan (i.e., the amount actually lent) is £100 and the 
total amount of the interest on the loan is £20, and, therefore, 
any amount paid or payable to the moneylender under the 
contract shall be appropriated to principal and interest in the 
ratio of five to one. We now look at s. 66 (2) of the 
Bankruptcy Act, 1914, which provides that “ In dealing with 
the proof of the debt the following rules shall be observed . . . 
(b) Any payments made by the debtor to the creditor before 
the receiving order, whether by way of bonus or otherwise, 
and any sums received by the creditor before the receiving 
order from the realisation of any security for the debt, shall, 
notwithstanding any agreement to the contrary, be appro- 
priated to principal and interest in the proportion that the 
principal bears to the sum payable as interest at the agreed 
rate.’’ There is, therefore, complete harmony between the 
Moneylenders Act, 1927, and the Bankruptcy Act, 1914, in 
those cases where the interest charged on a loan is nol 
expressed in terms of a rate. But what is the position where 


for example, a loan of £100 at 20 per cent. per annum? The 
Moneylenders Act, 1927, is silent on how payments under a 
loan in such a case are to be appropriated to principal and 
interest. It is submitted, therefore, that in bankruptcy 
proceedings the provisions of s. 66 (2) (b) of the Bankruptcy 
Act, 1914, supra, apply. That view is supported by the 
judgment of Morton, J., in Re Lascelles ; ex parte The Trustee 
v. Black Brothers (Financiers), Ltd. {1941} Ch. 79, at p. 83. 
M. 


AFTER-ACQUIRED PROPERTY CLAUSES 


COVENANTS to settle after-acquired property give rise to 
endless difficulties of interpretation. To some extent this is 
due to the considerable variety of language to be found in the 
precedents for this form of covenant in the well-known 
collections of forms, but that is only a small part of the trouble. 
The real difficulty lies in this, that certain commonly used 
expressions, which in one form or another appear in most of 
the forms, are as a matter of construction susceptible of two 
opposed interpretations, the interpretation adopted depending 
not on the language of the covenant but on the direction from 
which the problem of interpretation is approached. The 
result is, of course, apparent confusion among the authorities. 
The recent decision on this subject in Re Maltby Marriage 
Settlement {1953) 1 W.L.R. 765 ; ante, p. 421, does not remove 
this confusion—in a court of first instance, at any rate, it is 
irremovable—but it does something almost as valuable in 
drawing attention to, and explaining the reason for, its 
existence. 

By a marriage settlement made in 1937 the wife covenanted 
with the trustees that there should be duly vested in the trustees 
all property, exceeding in value from the same source £200, 
to which the wife might afterwards during the marriage 
It was further 


provided that any property vested in the trustees under this 
covenant should be held upon the trusts of the settlement. 
The question for the decision of the court was whether certain 
interests of the wife (a) under the will of her paternal grand- 
father, and (+) under her parents’ marriage settlement, were 
caught by this covenant. 

The grandfather died some years before the date of the 
wife’s settlement. By his will he directed that a fund should 
be held on trust to pay the income to his son (the wife’s father) 
for life and after his death (in the events which happened) 
in trust for a class of grandchildren (of whom the wife was 
one) in equal shares absolutely. The wife’s father died in 
1951. The position at the date of the wife’s marriage 
settlement, therefore, in relation to this interest of the wife’s 
was that she was then entitled to a vested interest in this 
fund, liable to be divested if she should not survive her father, 
the life tenant. The position under the marriage settlement 
of the wife’s parents was different. By this settlement certain 
funds were settled on trust after the death of the survivor 
of the wife’s parents, in the events which happened, for the 
issue of the marriage as such survivor should appoint, with 
trusts over for the children of the marriage in default of 
appointment. By his will the wife’s father, who survived 
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his wife, appointed that these funds should from and after his 
death be held on trust for three of his children, of whom 
the wife in this case was one, absolutely. At the date of her 
marriage settlement in 1937, therefore, the wife’s interest in 
these funds was an interest in default of appointment, but in 
the event which happened she never succeeded to this interest 
because it was defeated by her father exercising his power of 
appointment over the funds. The interest to which the wife 
did succeed in these funds was an interest created by her 
father’s testamentary appointment, which came into operation 
only on the latter’s death in 1951, that is, ‘‘ during the 
marriage ’’ for the purposes of the marriage settlement made 
in 1937. 

Harman, J., held that the wife’s interest under her grand- 
father’s will was not caught, but that her interest under the 
marriage settlement of her parents was caught, by the covenant 
to settle after-acquired property contained in her own marriage 
settlement. Looking at the matter first without the aid of 
authority, the learned judge gave it as his opinion that as the 
wife's interest under her grandfather's will was a vested interest 
at the date of the settlement in 1937, that interest was not 
property to which the wife “might afterwards become 
entitled ’’ within the language of the covenant: she had 
already in 1937 become entitled to the interest in these funds 
which she eventually took on her father’s death in 1951. 
The wife’s interest under her parents’ marriage settlement, on 
the other hand, was quite a different interest from this point 
of view, because, as has already been said, that interest was 
not in existence in 1937 but was created thereafter in 1951, 
and this interest was plainly caught by the covenant. 

As regards this latter interest, there was no conflict between 
the view formed by the learned judge on the language 
of the relevant documents and the authorities. As regards 
the wife’s interest under her grandfather’s will, however, 
it was said that, although the wife’s interest in these funds was 
a vested interest before the date of her marriage, it was then 
only a vested reversionary interest, and as that interest vested 
in possession during the marriage, it was caught by the 
covenant. On this view the fact to look to was not the vesting 
of the interest as a reversionary interest, but the vesting in 
possession. 

A number of cases are mentioned in the judgment, but the 
heart of the matter is to be found in a passage from the 
judgment of Wickens, V.-C., in Re Clinton’s Trusts (1871), 
L.R. 13 Eq. 295, 305, which runs as follows : ‘“ The expression 
“become entitled to’ in these and most covenants of the sort 
applies, I conceive, only to an acquisition of interest by the 
wife, and this may mean an acquisition of property in which 
the wife had no interest at the time of the marriage, and which 
vests in her absolutely during the coverture—or an acquisition 
of property which she was entitled to in remainder at the time 
of the marriage, and which vests in possession during the 
coverture— or an acquisition of property in which she had no 
interest at the time of the marriage, which vests in her by way 
of future title during the coverture, but does not vest in 
possession till it is determined. There can be no doubt that 
the first of these three classes is within the covenant: the 
difficulty arises with regard to the other two classes. Both 
of them cannot be included in such a covenant, and the 
question is, which of them is, prima facie, to be considered as 
so included.”’ 

This difficulty can be simply illustrated. By a marriage 
settlement made in 1930 W covenants to settle all property 
to which she might become entitled either in possession or in 
reversion (these last six words are really otiose, since they 
would be supplied by implication if not expressed: Blythe 
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v. Granville (1842), 13 Sim. 190) during her intended marriage. 
The marriage takes place and lasts till 1940, when the husband 
dies. Under the will of X who died in 1920, a fund is settled 
on trust for Y for life with remainder to W absolutely. Under 
the will of P, who died in 1935, another fund is settled on trust 
for Q for life with remainder to W absolutely. As regards 
the fund settled by X’s will, the life tenant Y dies in 1932, 
whereupon the interest of W therein, which had previously 
been a vested reversionary interest, becomes a vested interest 
in possession. As regards the fund settled by P’s will, 
Q dies in 1945, so that this interest of W’s, which was a vested 
interest in remainder from 1935 when it was created by 
P’s death, only becomes a vested interest in possession in 
1945, when W’s coverture has ceased and the covenant has 
become spent. 

Now if (as was the case in Re Crook’s Settlement {1923} 
2 Ch. 339) it is held, on the above hypothetical facts, that 
W’s interest in the fund settled by X’s will is caught by the 
covenant on the ground that, although she was entitled to 
the fund before the date of the marriage settlement in 1930, 
yet she became entitled thereto in possession in 1932 on the 
death of the life tenant in that year, i.e., during the marriage, 
and that the latter event brought the fund within the covenant, 
it is impossible to argue that W’s interest in the fund settled 
by P’s will is caught by the covenant, because on this basis 
the material event is the vesting in possession and not the 
vesting as a reversionary interest, and, as regards this fund, 
W’s interest did not vest in possession until 1945, after the 
coverture had terminated. Here, then, is the dilemma 
in which the court is placed when asked to construe this 
covenant. Prima facie a covenant to settle any property to 
which a person may become entitled in possession catches 
property to which the person in question was entitled for a 
vested reversionary interest before the covenant was entered 
into, if that interest vests in possession during the currency 
of the covenant: that, after all, is what the words “‘ may 
become entitled to in possession ’’ expressly cover. But this 
interpretation can only be given to the words “ may become 
entitled to in possession’’ by ignoring the words which 
follow “‘ or in reversion,”’ for the effect of giving this interpreta- 
tion to the clause is that an interest to which the covenantor 
becomes entitled in reversion during the currency of the cove- 
nant, and which does not fall into possession until the covenant 
is spent, is not caught by the covenant. Yet, prima facie, 
the words “may become entitled to in reversion’’ were 
obviously intended to include just such an interest as this. 

In Re Crook’s Settlement, supra, P.O. Lawrence, J. (as he then 
was), after hearing the arguments, said that the cases on 
this subject were not easy to reconcile, and he felt himself 
free to follow his own view. In the present case, Harman, J., 
said that if P. O. Lawrence, J., was free to follow his own view 
in the earlier case, so was he (Harman, J.) in this one. The 
result is to add one more instance of conflicting authorities 
to an already confused list, but one thing at any rate is now 
once again clear, as it was after Re Clinton’s Trusts, supra— 
the conflict of authority in these cases is due not to judicial 
perversity, but to the intransigence of the problem with which 
these cases are concerned. And, as a practical matter, it 
seems that no trustee of a settlement containing a clause in this 
form can ever feel safe in the event of the covenantor becoming 
entitled during the coverture to an interest in the property 
either in possession or reversion, and refusing to settle it, 
without taking the advice of the court. “ABC” 


Mr. E. N. Molesworth, retired solicitor, of Littleborough, Lancs., 
left £30,238 (£30,147 net). 
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CARRYING ON BUSINESS FOR FIVE YEARS 


I pip not think Corsini and Another v. Montague Burton, 
Ltd. [1953] 2 W.L.R. 1092 (C.A.) ; ante, p. 371, merited an 
article when I first read it, the point in issue so closely 
resembling that disposed of in Pasmore v. Whitbread & Co., 
Ltd. [1953] 2 W.L.R. 359 (C.A.) ; ante, p. 111, which was the 
subject of this ‘“ Notebook ”’ on 28th February last (‘‘ Goodwill : 
Predecessor in Title’”’: 97 Sor. J. 143). In each case, a 
tenant of business premises had paid for the goodwill of the 
business carried on, but was unable to substantiate a claim 
against the landlord under Pt. I of the Landlord and Tenant 
Act, 1927, because though, when his term ended, there was 
adherent goodwill which had resulted from more than five 
years’ carrying on the business, the business had not been 
carried on by him or his predecessors 7 title. In Pasmore v. 
Whitbread & Co., Ltd., when the previous tenant had wanted 
to assign his tenancy the landlords had refused their consent 
but had agreed to make a new grant to the plaintiff; in 
Corsini v. Montague Burton, Ltd., the short history of the 
business was that it was carried on first by a Miss Wren under 
a three years’ lease which had commenced in 1945, in the last 
year of which she made an arrangement with Messrs. Alleck, 
two brothers, to run it, which they did for the remaining year 
of the term: they were then granted a four years’ lease, and 
some six months later assigned that lease and sold the business 
and goodwill to the plaintiff. In each case the result was 
arrived at by considering the words, “ by reason of the carrying 
on by him or his predecessors in title at the premises of a trade 
or business for a period of not less than five years...” in 
s. 4 (1), and the definition of ‘ predecessor in title’’ in 
s. 25 (1) as “ any person through whom the tenant or landlord 
has derived title, whether by assignment, by will, by 
intestacy, or by operation of law.”” In each it was held that 
predecessors in title meant predecessors in title to premises, 
not to business. 


What makes me recall these two cases is the plea advanced 
by Denning, L.J., in his recent Earl Grey Memorial lecture 
at Newcastle-on-Tyne, for restoring the old method of 
interpretation of statutes, of which lecture a summary was 
given in “Current Topics’’ on 6th June (97 Sor. J. 393). 
The learned lord justice would like to see statutes ‘‘ interpreted 
with regard to the mischief which Parliament sought to 
remedy,” and deplored Lord Parke’s “‘ golden rule ’’ by which 
words are to be interpreted according to their grammatical 
and ordinary sense, even if that gave rise to unjust results. 
It is not for me to go into the merits of this plea, though 
perhaps I may remark that even among judges opinions about 
what is unjust may vary, and many practitioners have 
occasion to deprecate a tendency on the part of the Legislature 
to direct courts to do what is reasonable, or what is just and 
equitable (e.g., in varying a lease under the Housing Act, 
1936, s. 160 or s. 163), because this makes it so difficult to 
advise a client on his position. But it is interesting to note 
that in Pasmore v. Whitbread & Co., Ltd., Denning, L.J., 
concluded his judgment with: “I would willingly have 
decided in favour of the tenant if I could have found any 
escape from the wording of the Act .. .’’ (which, I may add, 
is headed “‘ An Act to provide for payment of compensation 
for improvements and goodwill to tenants of premises used 
for business purposes, or the grant of a new lease in lieu 
thereof ...’’; and the plaintiff was a tenant who had paid 
“a substantial sum”’ for goodwill); Morris, L.J., was content 
to apply the existing rules; Roxburgh, J., concurred ; 


while in Corsini v. Montague Burton, Ltd., Denning, L.J., 
not being a member of the court, Evershed, M.R., expressed 
himself as considering the result sensible rather than unjust. 
“It seems to me that any other view would lead to an 
extraordinary result and render it inconsequent that the 
persons who carried on the business before the tenants should 
have had at any time any interest in the premises... It 
would be an illogical and capricious result if they {the persons 
who had previously carried on the business] were only required 
to have it at that point of time [when the business is taken 
over], or for a period, however short, immediately prior 
thereto, but were not required to have any interest in the 
premises throughout the whole of the relevant period during 
which they carried on business.’” Romer, L.J., took the same 
line: “It has to be remembered that this is a landlord and 
tenant Act and it is not easy to see as a matter of logic or 
reason why there should be introduced into it an element 
which arose out of the possession of someone who was not a 
tenant, as was the position of the Allecks before September, 
1948, in the present case.” It is, of course, possible that 
the plaintiff, remembering what he had paid the Allecks for 
the goodwill, and perhaps knowing that adherent or site 
goodwill can be marketable regardless of interest in the 
premises (e.g., flower-sellers’ pitches in the more fashionable 
parts of the metropolis), would not share the judicial respect 
for consistency, logic and reason. 

There is, of course, no ground for criticising the result, 
in view of the finding by the county court judge which is 
described as a finding that there had been merely a “ friendly 
understanding between Miss Wren and the Allecks which 
did not amount to a sub-letting or assignment.’’ But it is 
rather interesting to consider what courts can do in the way 
of recognising people as tenants, and I call to mind two fairly 
recent cases in which, unhampered by statutory definitions, 
courts have credited persons with estates in land—-in the one 
case a term, in the other a reversion—which they appeared 
not to possess. 

In Danziger v. Thompson (1944] K.B. 654 the action was 
for £247 12s. arrears of rent due under a weekly tenancy, 
and was brought against three members of a family, a married 
couple and their daughter. In 1939, when the daughter was 
eighteen years old, her mother had negotiated with the 
plaintiff's agent for a tenancy and it was agreed that the 
premises, a flat, should be taken in the name of the daughter 
(Lawrence, J., found as a fact that the daughter had been 
represented to the agent as being of age). An agreement 
was then executed in which the daughter’s name appeared as 
tenant, and which described her as the tenant ; and in the 
proceedings she admitted liability, while her parents contended 
that to admit the evidence of agency would contravene the 
rule against contradicting a document by oral testimony. 
Lawrence, J., ina short written judgment, held that “ tenant ”’ 
did not imply that the person so described was not acting as 
agent or nominee, and relied on a House of Lords decision 
in a case which had nothing to do with realty (fred Drughorn, 
Ltd. v. Rerderiaktiebolaget Trans-Atlantic {1919| A.C. 206), 
in which Lord Haldane had distinguished between questions 
of agency and questions of property. 

In the other case, Epps v. Rothnie [1945] K.B. 562 (C.A.), 
the authority on this point is, strictly, obiter ; it is perhaps of 
some interest to note that Lawrence, L.J., who was a member 
of the court, having been elevated to the Court of Appeal 
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in the meantime, pointed out that but for this it might have 
been necessary to consider the decision in Danziger v. 
Thompson. What was substantially in issue was whether the 
plaintiff in an action for possession of controlled premises 
had ‘‘ become landlord by purchasing the dwelling-house,”’ 
and what was decided was that a man who buys an untenanted 
house and then lets it does not bear that character. But one 
defence was that it was the plaintiff's brother who had let 
the house to the defendant, being described in the agreement 
as the landlord. This did not matter in the end because 
that agreement had expired by effluxion of time and rent had 
since been paid to the plaintiff, who was not, therefore, suing 
on the written agreement. But Scott, L.J., intimated that 
if he had been so suing, evidence would have been admissible 
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on “ ordinary principles’’ to prove that the signatory was 
acting for an undisclosed principal. 

There was, of course, no question of agency possible in 
Corsini v. Montague Burton, Ltd., and the attempt to establish 
assignment or sub-letting suggests that the Allecks did not 
pay rent to Miss Wren’s landlords; but we may some day 
have a case in which a tenant claims for goodwill on the 
strength of an informal assignment for value, and if the 
landlord has recognised the plaintiff not merely as a tenant 
but as assignee, we may witness a conflict between the rival 
claims of the doctrine of estoppel and Baron Parke’s golden 
rule. The plaintiff would find much support for his case in 
Rodenhurst Estates, Ltd. v. W. H. Barnes, Ltd. (1936) 2 All 
E.R. 3 (C.A.), and the authorities therein cited. 

R. B. 


HERE AND THERE 


SOUTH AMERICAN PRACTICE 

THE immediate moment of return from dining and drinking 
is not propitious to literary composition, but I must try to 
get on with this column all the same. To my host’s regret, 
I narrowly escaped the privilege of sharing the occasion with 
an expert on bills of lading. Perhaps it was for the best. 
I have never risked mixing bills of lading with bills of fare. 
The blend might have produced a more serious evening and 
a more weighty column. Instead, the only legal topic that 
wormed its way into the conversation was my host’s account 
of an action at law in which, in the course of his business 
in South America, he became involved as a party some years 
ago in Colombia. There, it seems, proceedings in Judges’ 
Chambers are more informal even than in the Strand. It 
might be that on some ex parte application he and his lawyer 
would be chatting cosily with the judge when an itinerant 
vendor of coffee would put his head in at the door. The 
judge would offer cups to his guests ; the litigant would request 
the privilege of being allowed to pay, and the legal discussion 
would go on. Or it might be a shoeshine man who would 
proffer his services and be accepted. While the case was still 
in its interlocutory stages there occurred what seemed to the 
English client a disastrous episode. His lawyer had become 
enamoured of a very young lady, a schoolgirl of fifteen in fact. 
One day his South American temperament got the better 
of him and the next he was under arrest on what here we 
usually call “‘ a serious charge.’’ His client, distraught, sought 
the advice of his fellow-countrymen, who all agreed that now 
he would have to find another lawyer and condoled with him 
on the inconvenience at that late stage of the proceedings. 
His South American friends did not condole. Dog doesn’t 
eat dog, they said, and the legal profession would see that his 
lawyer came to no harm. Anyhow, the general consensus 
of opinion was that he had not been guilty of professional 
misconduct. He was “very much a man.” And, sure 
enough, it all worked out satisfactorily in the end with 
payment of compensation to the girl’s family. After that he 
emerged from prison and was able to resume the conduct of the 
case. The case did not end so happily. The conclusion was 
a rather unsatisfactory settlement. 


THE DOWNS SO FREE 
It is somewhat ironical that the National Parks and Access 
to the Countryside Act, 1949, is apparently producing the 
effect that over large tracts of country the public’s access is 
restricted as never before. So far as what one may call the 
‘“ Fieldfare ’’ country goes, the Act works very well indeed, 
the country within twenty miles and a bit more of London’s 
built-up dependencies. Over this area there is fairly thickly 
spread a good mixed population of indigenous inhabitants 
and semi-fugitive urbanites playing at being part-time 
countrymen. Then all the week-end there is an overspill 
or outpouring of walkers, singly, in couples or in droves, 


covering their dozen miles or so of footpaths and bridle ways. 
In those circumstances there was little danger that any 
existing right of way would be overlooked in the mapping 
operations prescribed by the Act. But wide, sparsely popu- 
lated areas like the South Downs were quite different 
propositions. Now, during the past twelve months, tractor 
ploughing and enclosures have been transforming the whole 
character of vast stretches of Downland and if what has been 
done violates no provisions of the statute (and it is very probable 
that it does not), there are obviously quite a lot of things that 
the framers of Pt. IV of the Act never contemplated or 
foresaw—human inertia, for instance, and general bewilder- 
ment in the face of official announcements (assuming that 
they are noticed) and the basic assumption of people like 
you and me that things will go on in the future much as they 
have been going on in the past. 


TRANSFORMATION SCENE 


Now, from time immemorial, the Downs were open, grassy 
sheep walks, their turf intersected by a few ancient track ways 
and innumerable paths, and since you could go pretty well 
any way you liked on foot or on horseback from Storrington, 
say, to Burpham or Findon or Mitchelgrove, nobody bothered 
much to assert or define rights where all were free and 
unchallenged. But try to go over the same area now and 
what do you find? From above Storrington westwards 
past Chanctonbury to Ditchling Beacon and beyond, tractor 
ploughing and barbed wire enclosures confront you whichever 
way you turn. ‘ Tracks still visible to the naked eye are cut 
by the fences. Others are closed by gates with minatory 
injunctions to “Keep out (Pedigree Herd).’’ In some places 
broad rides have been so whittled down and constricted 
between the barbed wire strands as to be positively perilous 
for horses. Innumerable paths have vanished beneath the 
tractor plough and in one place at least the ancient prehistoric 
Ridge Way has been obliterated by enormous furrows and 
can only be followed by guesswork and extreme physical 
exertion. If any track is of immemorial antiquity that is it, 
and it is hard to believe that it would have been a technical 
impossibility to plough without disturbing it. After all, the 
Government allowances of £5 and upwards an acre for 
ploughing up may count as some consideration for careful 
craftsmanship in husbandry. The recent ploughing up of the 
prehistoric barrow at Manton shows how a fait accompli 
can be produced before anyone has noticed. Few Londoners 
would be likely to draw attention to paths over their own 
property, nor would their neighbours, nor would their tenants, 
nor would their dependants. The occasional horseman or 
foot-passenger, even if he went that way about once a month, 
would be unlikely to take upon himself the burden of setting 
the official machinery in motion. Or, perhaps, it has not been 
so and all is mapped. But then the other goings on are 
puzzling. O, who will o’er the Downs so free ? 


RICHARD ROE. 
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De Quelques Piliers Des Institutions Britanniques. By JEAN 
DUHAMEL and J. DiLtt SmitH. 1953. pp. (with Index) 333. 
Paris: La Vie Judiciaire. 800 frs. 

Motor Claims Cases. Second Cumulative Supplement to the 
Second Edition. By Lronarp BiNnGHam, Solicitor of the 
Supreme Court. 1953. pp. xv and (with Index) 156. 
London: Butterworth & Co. (Publishers), Ltd. 15s. net. 

The County Court Practice, 1953. By His Honour Judge 
EpGar DALE, a member of the Standing Committee for 
framing Rules, Mr. Registrar BrucE Humrrey, D.L., J.P., 
of the Croydon County Court Group, and R. C. L. GrreGory, 
LL.B., of Gray’s Inn, Barrister-at-Law, and of the Lord 
Chancellor’s Department. 1953. pp. ccxxix, 1787 and (Index) 
158. London: Butterworth & Co. (Publishers), Ltd. ; Sweet 
and Maxwell, Ltd.; Stevens & Sons, Ltd. £3 15s. net. 

Governmental Liability. A Comparative Study. By H. STREET, 
LL.M., Ph.D., Professor of Law in the University of Nottingham, 
Solicitor of the Supreme Court. 1953. pp. (with Index) 223. 
London : Cambridge University Press. 25s. net. 

Maxwell on the Interpretation of Statutes. Tenth Edition. 
By G. GRANVILLE SHARP, O.C., B.A., LL.B. (Cantab.), Recorder 
of King’s Lynn, and Brian GALpin, M.A. (Oxon.), of the 
Middle Temple and the Western Circuit, Barrister-at-Law. 
With a Foreword by Sir HENRY WynN Parry. 1953. pp. cxxxix 
and (with Index) 464. London: Sweet & Maxwell, Ltd. 
£2 5s. net. 


The Disposal of the Dead. By C. J. Potson, M.D. (Birm.), 
F.R.C.P. (Lond.), Barrister-at-Law, Professor of Forensic 
Medicine, University of Leeds, R. P. Brirrain, M.A., B.Sc., 
M.B., Ch. B.,B.L., LL.B. (Glasgow), Senior Lecturer in Forensic 
Medicine, University of Leeds, and T. K. MarsHatt, M.B., 
Ch.B. (Leeds), Lecturer in Forensic Medicine, University of 
Leeds. 1953. pp. xii and (with Index and Tables) 300. 
London: English Universities Press, Ltd. 21s. net. 

By R. E. Mecarry, M.A., LL.B., of Lincoln’s 

Seventh Edition. 1953. pp. 1Ixxxi 
London : Stevens & Sons, Ltd. 


The Rent Acts. 
Inn, Barrister-at-Law. 
and (with Index) 736. 
£2 10s. net. 


The Changing Law. 
1953. pp. vili and 122. 
10s. net. 

Oaths and Affirmations. By D. BoLtanp, M.B.E., Clerk of the 
Lists, Queen’s Bench Division, and B. H. Saver, LL.B, 
Crown Office and Associates Department. With a Foreword 
by The Hon. Sir ALBert Napier, K.C.B., Q.C. 1953. 
pp. xix and (with Index) 165. London: Stevens & Sons, Ltd. 
16s. net. 


By The Rt. Hon. Sir ALFRED DENNING. 
London: Stevens & Sons, Ltd. 


Lands Tribunal Rating Appeals, 1951-52. <A _ selected list 
(Vol. II). 1953. pp. xxvi and (with Index) 156. London: 
The Incorporated Association of Rating and Valuation Officers. 
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REVIEWS 


The Law of Wills. Fourth Edition. By S. J. Batley, 
M.A., LL.M., of the Inner Temple, Barrister-at-Law, 
Rouse Ball Professor of English Law in the University of 
Cambridge. 1953. London: Sir Isaac Pitman & Sons, 
Ltd. £2 net. 

This is primarily a student’s book, covering adequately and 
clearly the topics of wills, intestacy and administration of 
assets. Its most distinctive feature is the successful attempt 
to approach the subject-matter without assuming previous 
knowledge of the law of property and equity. Consequently, 
the book is probably of most value to persons who wish to 
acquire a sound knowledge of the subject either in preparation 
for examinations other than those necessary for legal qualifi- 
cations or for practical application in some profession other 
than the legal profession. Nevertheless, this characteristic 
does not reduce in any way the advantages to be gained from 
study by students preparing for, inter alia, Paper 3 at The Law 
Society’s Final Examination. On the contrary, there is much 
to be said for reading a book such as this before endeavouring 
to answer questions on “‘ The Law of Wills and of Intestate 
Succession.” 

The present edition appears to have been carefully prepared 
and is most welcome. The only criticism that can be offered 
arises out of the method of incorporation of the changes made 
by the Intestates’ Estates Act, 1952. The preface is dated 
January, 1952, but the book was not published until 26th May, 
1953. In the meantime the Bill was before Parliament and 
the Act took effect on Ist January, 1953. Apparently, 
the text was prepared without knowledge of the contents 
of the Act, and later additions were made. Part 2 of this Act 
(which deals with amendments to the Inheritance (Family 
Provision) Act, 1938), is mentioned briefly at p. 83, following 
a statement of the old law. As most students will not now 
be interested in the unamended provisions of the 1938 Act 
this arrangement is not very satisfactory. Further, Part 1 of 
the 1952 Act is explained in an Appendix as the text refers 
to the rules of succession on intestacy applicable on death 
before 1953 (although there is a brief note of the changes in 
the rights of a surviving spouse at p. 35). However clear it 
may be to others, this edition must, in these respects, be 
somewhat confusing to a student approaching the subject 
for the first time. 


In general this book is excellent and the explanations 
(for instance, of All/husen v. Whittell, at p. 106 et seg., and of 
Howe v. Dartmouth, at p. 110 et seq.) are so well prepared that 
they lighten the burden of a student as much as is possible. 
It is unfortunate that the present edition was published 
several months after the 1952 Act came into force but with 
the changes not thoroughly assimilated. 


Procedure, Penalties and Orders in Magistrates’ Courts. 
By G. V. Apams, Clerk to the Justices for the County 
Borough of West Ham. With a Foreword by W. T. C. 
SKYRME, T.D., M.A., J.P., Secretary of Commissions, 
Lord Chancellor’s Office, House of Lords. 1953. London: 
Shaw & Sons, Ltd. 27s. 6d. net. 

This book has been designed for the use of justices of the 
peace, to serve them as a quick way of acquiring knowledge 
of their powers and duties. A large part of the book is taken 
up with a table of the punishments for a number of offences 
which can be dealt with by magistrates’ courts and then 
there follow some 160 pages of useful notes as to the powers 
of the courts as to probation, remanding juveniles, etc. 
The Magistrates’ Courts Rules, 1952, and the Witnesses’ 
Allowances Regulations, 1948, are set out in full and there are 
both an index and a thumb-index. The book will be of great 
value to magistrates’ clerks and their assistants in their 
day-to-day work, saving them a good deal of research as to 
penalties and collecting, in a handy form, a considerable 
amount of information as to practice and procedure. Solicitors 
will also find the book useful in telling them the penalty 
for very many offences with the minimum of trouble. 


A First Book of English Law. Second Edition. By 
O. Hoop Puiiuips, M.A., B.C.L. (Oxon), of Gray’s Inn, 
Barrister-at-Law. 1953. London: Sweet & Maxwell, Ltd. 
17s. 6d. net. 


Of books of this kind there cannot, we think, be too many 
examples. They both satisfy a need among budding lawyers 
and spread a true gospel in important lay circles. That this 
particular example is a successful one is shown by the demand 
forasecondedition. Its handy size has, no doubt, commended 
it to tutors and students, whether of law or of those political 
or commercial studies which require a background of legal 
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knowledge, while its arrangement—Courts, Sources and, 
finally, General Principles—is logical and convenient. 

Among several features of distinction we may single out 
for nention Chapter 11, which contains a more detailed account 
than is usual in a book of this size of the practical application 
of the doctrine of judicial precedent. A small slip is the 
sentence, on p. 44, which refers to the hearing of income tax 
appeals in the Queen’s Bench Division. Since March, 1950, 
these have been heard by a Chancery judge, and cases stated 
by the Commissioners are now to be headed ‘ Chancery 
Division.” 


“ Taxation’? Manual. Seventh Edition. Compiled under 
the direction of RONALD StTapPLeEs, Editor of ‘“‘ Taxation.” 
1953. London: Taxation Publishing Co., Ltd. 20s. net. 


One does not normally approach with enthusiasm a volume 
written by anonymous “ barristers and experts’’ (whether 
the descriptions are cumulative or mutually exclusive does 
not appear!). But this work is now in its seventh edition 
and examination shows it to be a work of more than usual 
practical utility. Having first dealt with allowances and 
reliefs, it proceeds through the five Schedules, P.A.Y.E., 
repayments and sur-tax, in each case summarising the law in 
commendable detail with copious references both to the Act 
of 1952 and to case law. A feature particularly valuable to 
those unfamiliar with the subject is to be found in the large 
number of arithmetical examples appearing throughout 
the book. A chapter entitled “‘ Legal Avoidance of Tax ”’ 
at pp. 275-283 deals mainly with the income tax and sur-tax 
aspect of settlements on children. It is no part of the book’s 
task to deal with estate duty but a word of advice might 
be offered that it is the easiest thing in the world to jump 
from the income tax pan into the estate duty fire. 
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There are some useful tables showing the penalties that 
may be incurred in one way or another and also giving wear 
and tear and other allowances and cross-references from the 
1952 Act to its parent legislation. This book is not, perhaps, 
intended for the expert, but those who prefer their contacts 
with revenue law to be as infrequent as possible but who must 
have a refuge in time of trouble will find this book a most 
excellent guide, although they should not allow themselves 
to be drawn beyond their depth. The price of 20s. is extra- 
ordinarily low in these days and includes a free service of 
gummed amendment slips; obviously the price indicates 
that there are a large number of satisfied users of the earlier 
editions and they will all do well to acquire this one. 


The Profits Tax. Second Edition. By Roy BorNEMAN, Q.C., 


of Gray’s Inn, and Percy F. HuGues, Incorporated 
Accountant, Assistant Editor of ‘‘ Taxation.’’ 1953. 
London: Taxation Publishing Co., Ltd. 21s. net. 


Practitioners do not have to be very old to remember 
when there was one form of direct taxation only. Then came 
super-tax, later sur-tax, followed by such a congeries of 
E.P.D., E.P.L., E.P.T., N.D.C., profits tax and what not 
that the plain man is hard put to know one from the other, 
let alone how each one works or worked and, most important, 
how one reacts on another. 

It is felt that most readers of this journal would disclaim 
not only any knowledge of the profits tax but also any desire 
or intention to acquire such knowledge, but some there are 
who, whether they like it or not, have to tread that thorny 
path. Here they will find the path indicated as clearly as 
it can be. The various topics are dealt with in logical order 
and the statutory provisions set out in black type followed by 
detailed and illuminating notes supplemented by some 
113 worked-out examples. 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 
SETTLEMENT: WHETHER PROVISION TENDING TO 
PREVENT EXERCISE OF STATUTORY POWERS’ BY 
TENANT FOR LIFE 
In re Aberconway’s Settlement Trusts ; McLaren v. Aberconway 
and Another 

Evershed, M.R., Denning and Romer, L.J J. 

Appeal from Danckwerts, J. 

In 1926 certain funds were settled by reference to a settlement 
of 1921, with a proviso that if certain gardens, then belonging to 
the settlor, Lady Aberconway, should become subject to the said 
trusts, then during such part of a period, limited to comply with 
the perpetuity rule, ‘as the said gardens should be and remain 
settled as aforesaid ’’ and subject to other specified conditions, 
the funds so settled in 1926 should be applied for the upkeep 
and development of the said gardens, but that after such 
“prescribed period’ or if and so long as the other conditions 
were not complied with the funds should go over on other trusts 
contained in a settlement of 1909. In the events which happened 
the gardens became subject to the trusts, but in 1949 the greater 
part was sold to the National Trust. Danckwerts, J., held that 
the “‘ prescribed period ’’ of the settlement of 1926 had, prima 
facie, come to an end by reason of that sale, for the gardens had 
ceased to be settled, but the direction as to the limitation over 
he held tended to discourage the tenant for life from exercising 
his statutory powers and was, therefore, void as offending against 
s. 106 of the Settled Land Act, 1925. On that footing he held 
that the income of the settled fund remained settled for the 
purposes of the upkeep of the gardens during the remainder of 
the period of lives laid down in the settlement. One of the 
trustees of the settlement of 1909 appealed. 

EVERSHED, M.R., said that he agreed with Danckwerts, J., 
that the gardens had ceased to be settled on the trusts of the 
settlement of 1921 and, therefore, prima facie, the “* prescribed 
period ” of the settlement of 19260 had come to an end, so that 


19th May, 1953 


Where possible the appropriate page veference is given at the end of the note. 


apart from s. 106 the limitation over took effect. Section 106 
had not, in his view, however, any bearing on this case, for the 
tenant for life did not in fact derive any personal benefit from 
the funds settled in 1926 and, therefore, the possibility that they 
would go over on other trusts if he exercised his statutory powers 
of sale was not in fact a deterrent provision within the scope of 
s. 106. Section 106 did not operate to render void a direction 
in a settlement that certain provisions should be terminated on 
the happening of specified events if the provisions which might 
be so terminated ‘were for the benefit of a public object, as in this 
case, and were not for the benefit of the cestui que trust or ancillary 
to the enjoyment by him of the trust property. That distinction 
underlay In ve Simpson {1913} 1 Ch. 277 (approved in In re 
Patten [1929] 2 Ch. 276 after s. 106 had come into operation). In 
deciding whether in fact a provision was deterrent for the purpose of 
s. 106 it was not relevant to consider the particular idiosyncrasies 
of particular tenants for life. The test was objective. 

DENNING, L.J., dissented. In the circumstances of the case 
he said that the limitation over was one which might deter the 
tenant for life from exercising his statutory power of sale and it 
was, therefore, void as offending against s. 106. The income 
of the settled fund should, therefore, be applied towards the 
upkeep of the retained part of the gardens. 

Romer, L.J., agreed with EveERsHED, M.R. Appeal allowed. 

APPEARANCES : C. Montgomery White, Q.C., and B. G. Burnett- 
Hall (Field, Roscoe & Co.) ; Sir Lynn Ungoed-Thomas, Q.C., and 
H. E. Francis (Farrer & Co.) ; C. V. Rawlence (Farrer & Co.). 

[Reported by Miss E. DANGERF1ELD, Barrister-at-Law] (3 W.L.R. 183 
FACTORY: DERMATITIS: EMPLOYERS’ DUTY TO 
SUPERVISE PROTECTIVE MEASURES 

Woods v. Durable Suites, Ltd. 
Singleton and Morris, L.JJ., and Harman, J. 

Appeal from Lloyd-Jacob, J. 

The plaintiff contracted dermatitis while working with synthetic 
glue and brought an action for damages against his employers, 


5th June, 1953 
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the defendants, alleging, :n/er alia, that there had been insufficient 
supervision of the workers to ensure that they took the necessary 
precautionary measures against contracting the disease. The 
trial judge found that the precautionary measures prescribed by 
the employers were, if observed, adequate to provide reasonable 
protection to their employees; that the plaintiff had received 
specific instruction in the protective steps required, but had 
neglected to avail himself of them; and that the transfer of a 
vigilant foreman from the department in which the plaintiff 
worked at the material time might have led to a slackening in 
the standard of care observed by the workpeople. He gave 
judgment for the defendants. The plaintiff appealed. 

SINGLETON, L.J., said that counsel for the plaintiff had treated 
the judge’s finding that the transfer of the foreman might have 
led to a slackening in the standard of care observed by the 
workpeople as a finding that the employers had ceased to do their 
duty in encouraging their workmen to follow the precautionary 
measures. He (his lordship) did not so read it. It was also sought 
to treat the decision of the Court of Appeal in Clifford v. Charles 
H. Challen & Son, Ltd, {1951} 1 K.B. 495; [1951] 1 T.L.R. 234 ; 
{1951} 1 All E.R. 72—a case of the same nature as the present 
one—and in particular the words of Denning, L.J. (at pp. 497-8), 
as deciding a question of law rather than being a decision on the 
particular facts. His lordship did not agree that Denning, L.J., 
in saying that an employer of men “ must, by his foreman, do 
his best to keep them up to the mark,’ meant that there must 
always be a foreman standing over the men watching to see 
whether they used barrier cream or not. He did not believe it 
to be part of the common law of England that an employer was 
bound, through his foreman, to stand over workmen of age and 
experience every moment they were working and every time they 
ceased work to see that they did what they were supposed to do. 
The fact that the plaintiff had succeeded in Clifford’s case might 
have led some to think that a new standard had been laid down 
by the Court of Appeal in that case. That was not so. The 
old standard remained, which was that it was the duty of an 
employer to take reasonable care so as not to subject his workmen 
to unnecessary risk. His lordship agreed with Lloyd-Jacob, J., 
that negligence by the employers had not been proved, and the 
appeal should be dismissed. 

Morris, L.J., agreed. If an employer allowed safety 
precautions to fade away into desuetude, it might be proof that 
there bad been failure of the duty to exercise due care and skill 
to provide a proper system of work; but on the facts of the 
present case he agreed that the judge came to a _ correct 
conclusion. 

HarMAN, J., agreed. Appeal dismissed. 

APPEARANCES: C. J. A. Doughty (Shaen, Roscoe & Co.) ; 
Stephen Chapman (Clifford-Turner & Co.). 


{Reported by Miss M. M. Hit, Barrister-at-Law] [1 W.L.R. 857 


CHANCERY DIVISION 


INCOME TAX: PROFITS FROM LETTING TOWN HALL 


Jennings (Inspector of Taxes) v. Middlesbrough 
Corporation 
Upjohn, J. 20th May, 1953 

Case stated by Special Commissioners. 

The respondent corporation’s town hall was used for the 
holding of municipal functions and the discharge of municipal 
business, and was let at times for meetings of a social or political 
nature. It was also regularly used for dances, for which the 
corporation made a charge, and provided a band, refreshments 
and chairs. In the crypt there was roller-skating twice a week, 
with a charge for admission. The corporation were assessed 
under Sched. A in relation to the town hall, and were also assessed 
under Sched. D in relation to the profits from the activities set 
out above, in the years 1938-39 to 1946-47 inclusive. The 
corporation contended that (a) the profits of lettings, dancing 
and roller-skating should be apportioned between those referable 
to the exploitation of the right of property in the hall, and those 
referable to the provision of chattels and services ; (b) the amount 
apportionable to the right of property was covered by Sched. A, 
and could not be included under Sched. D, so that (c) the 
Sched. D assessments should be limited to the profits arising 
from the letting of chattels and services. The Crown contended 
that (a) the lettings, dancing and roller-skating constituted a 
trade chargeable under Case I of Sched. D, subject to the allowance 
of the annual value of the hall prescribed by r. 5 of Cases I and IT, 
and (b) no such apportionment as claimed should be made. The 
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commissioners held in favour of the corporation, following 
Croft v. Sywell Aerodrome, Ltd. {1942} 1 K.B. 317. The Crown 
appealed. 

Upjoun, J., said that the point to be decided could not arise in 
the future, in view of the alteration of the law by the Finance Act, 
1948. The Crown maintained that there should be no apportion- 
ment, as the matter was dealt with by r.5; the scheme of the Act 
being that, where the taxpayer was in occupation of his property 
and carried on a trade in it, he was exercising beneficial rights in 
it and to that extent was taxed under Sched. A. Therefore, 
when the trade profits came to be computed, provision was made 
in r. 5 for the sake of fairness that Sched. A tax must be deducted 
from the Sched. D assessment. That contention was supported 
by Coman v. Governors of the Rotunda Hospital, Dublin {1921} 
1 A.C. 1, which was indistinguishable from the present case. The 
corporation relied on Fry v. Salisbury House Estate, Ltd, {1930} 
A.C. 432, which laid down that where profits arose from the use 
of land such as renting it, they fell under Sched. A and were not 
assessable under Sched. D, and there were observations of 
Lord Greene, M.R., in the Sywell case, supra, supporting their 
contention ; but those observations seemed to be in conflict 
with the Rotunda case, supra. The corporation were not carrying 
on different trades, but one trade. Persons came into the town 
hall not merely to make use of the land, but to carry on the 
activities of holding meetings, dancing and roller-skating. The 
appeal must be allowed, and the case remitted with a direction 
that there was to be no apportionment of the town hall profits, 
and that in computing such profits the amount of the Sched. A 
assessment was to be deducted. Appeal allowed. 

APPEARANCES: C,. King, Q.C., and Siv R. P. Hills (Solicitor of 
Inland Revenue); F. Grant, Q.C., N. E. Mustoe, Q.C. 
(R. A. Watson with them) (Lewin, Gregory, Torr, Durnford & Co., 
for Town Clerk, Middlesbrough). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) {1 W.L.R. 833 


QUEEN’S BENCH DIVISION 


CRIMINAL LAW: MUTE BY VISITATION OF GOD: RIGHT 
TO TRIAL ON GENERAL ISSUE 


R. v. Roberts 
Devlin, J. 24th March, 1953 


Trial on indictment. 

At Cardiff Assizes the accused was charged on an indictment 
with murder. On arraignment he stood mute; a jury was 
impanelled, and evidence (which was not contradicted) having 
been called by the defence to show that the accused was deaf 
and dumb from birth, he was found to be mute by the visitation 
of God. Counsel for the Crown submitted that the evidence 
so far called raised a presumption of idiotism, that prima facie 
the accused was unfit to plead and incapable of following the 
proceedings, instructing the defence or challenging a juror; and 
that on the authorities those matters ghould be next tried. It 
was agreed by counsel that if the accused were found unfit to 
plead the judge must order his detention as a Broadmoor patient. 
Counsel for the defence submitted that there was no precedent 
for trying the matters referred to before the trial of the general 
issue on the application of the Crown, aithough the defence 
might so apply, and that no presumption of idiotism arose. In 
reply to Devlin, J., he intimated that there was a defence on the 
facts, and he wished the jury to try the general issue. 

DEVLIN, J., said that it was established that if an accused 
was unable to understand or follow properly the nature of the 
proceedings at trial he must be found unfit to plead. Defects of 
the senses, with or without some defect of the mind, could bring 
about that result. After such a verdict, the prisoner must be 
confined in Broadmoor. Counsel for the defence could not be 
forced to accept such a course if he thought that there was a 
good defence on the merits, nor could he be forced to elect between 
playing for safety and accepting a verdict of unfit to plead, and 
gambling on the chance of a complete acquittal, at the risk of a 
conviction for murder. There must be a procedure which would 
enable counsel to have the advantage of taking both points ; 
and if there were no such procedure it would be necessary to 
invent it, because to insist on the issue of fitness to plead being 
tried might result in detaining an innocent man in Broadmoor 
and in the public mischief that the authorities might regard him 
as guilty to the detriment of investigations to find the true 
criminal. In FR. v. Berry (1876), 1 O.B.D. 447, both the general 
issue and the issue of unfitness to plead were put together to the 
jury and the Court of Crown Cases Reserved found no fault with 
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that procedure. Accordingly, the jury would not then be sworn 
to try separately the issue of fitness to plead; they would be 
sworn to try the general issue. 

APPEARANCES: H. V. Lloyd-Jones, Q.C., and J. J. Roberts 
(Director of Public Prosecutions); H. E. Davies, Q.C., S. J. H. 
Evans and H. ap Robert (Myer Cohen & Co., Cardiff). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 178 


CHARTER-PARTY: ‘ LAWFUL MERCHANDISE ”: 
AMMUNITION AND EXPLOSIVES 
Leolga Compania de Navigacion v. John Glynn & Son, Ltd. 
Pilcher, J. 22nd May, 1953 

Special case stated by an umpire. 

In an arbitration Leolga, as owners, claimed against Glynn, 
time-charterers of a ship, /2,131 hire during a period when the 
ship was immobilised, or alternatively damages for breach of the 
charter-party. This, dated 12th December, 1951, on the Baltime 
1920 form provided : “‘ (1) . . . steamer to be employed in lawful 
trades for the conveyance of lawful merchandise between good 
and safe ports ... (10) In the event of loss of time caused 
by . . . breakdown of machinery .. . preventing the working 
of the steamer . . . hire to cease . . . until steamer is again in 
efficient state . . . (12) . . . charterers to be responsible for loss 
or damage caused by . . . goods being loaded contrary to the 
terms of this charter.’’ Other provisions made it clear that it 
was contemplated that the ship might load ammunition or other 
dangerous cargo. The ship was delivered to the charterers in 
December, 1951, and loaded cargo consisting largely of ammunition 
and war stores. In March, 1951, as was known to the charterers, 
the Egyptian authorities had issued a letter prohibiting the 
loading or discharge of cargo for the British forces. The ship 
arrived at Port Said on 14th January, 1950, and was boarded by 
the Egyptian authorities, who made an entry in the log that she 
was “ black-listed ’’ according to Egyptian law. She proceeded 
to the Suez area and unloaded by 24th January. She then loaded 
similar military stores and was due to sail for Aquaba on 31st 
January, but on the 30th she suffered a breakdown of the 
propelling machinery, which required the renewal of a part. 
Owing to the “ black-listing ’’’ repairs were refused locally and 
it was not until 1st March that the ship was fit to resume service. 
In his award the umpire said that the question was who was 
responsible for the time used during repairs which were 
inordinately delayed because of the “ black-listing ’’ of the ship 
by reason of the nature of her cargo. He held that the charterers 
were in breach, as Vanderspar & Co. v. Duncan (1891), 8 T.L.R. 
30, showed that such cargo was not “‘ lawful merchandise.’’ 

PILCHER, J., said that Vanderspar & Co. v. Duncan, supra, was 
not an authority for the proposition invoked bythe umpire. The 
owners contended that the charterers deliberately engaged the 
ship in a trade they knew to be locally unlawful and so were in 
breach of cl. 1 and responsible for loss under cl. 12. They also 
contended that the cargo was not “‘ merchandise ’’ at all, but in 
a charter-party such as that in suit that contention was too wide. 
“Lawful merchandise’’ must mean that the cargo could be 
lawfully loaded at the port of loading, and it was at least logical 
to suppose that the charterers undertook that it could be carried 
to and unloaded lawfully at the port of discharge. On the facts 
the charterers knew that the cargo could not lawfully be 
discharged, and so it was not “ lawful merchandise.’’ On the 
question of damages, the umpire had found that the ship had 
been unduly delayed for twenty-six days. That delay was 
clearly accounted for by the attitude of the Egyptian authorities 
and flowed naturally and forseeably from the carriage of unlawful 
merchandise. It was impossible to say that the umpire had 
misdirected himself. Award affirmed. 

APPEARANCES: EF. W. Roskill, Q.C., and A. Bateson (Thomas 
Cooper & Co.); Sir R. Aske, Q.C., and M. Holman (Holman, 
Fenwick & Willan). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 846 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
HUSBAND AND WIFE: JURISDICTION: REVIVAL OF 
DOMICILE OF ORIGIN 
Harrison v. Harrison 

26th March, 1953 


Undefended petition for divorce. 


Collingwood, J. 


The respondent husband was born in England on 18th June, 
1930, of English parents domiciled in England. In 1948 his 
? 5 I 8 
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parents emigrated to South Australia, but the respondent 
remained in England. After serving for a short period in the 
Royal Navy he went to New Zealand while still a minor; he 
there met the petitioner whom he married on 23rd December, 
1950, at Gisborne, New Zealand. Before their marriage the 
parties had decided to live permanently in New Zealand; the 
respondent, with a view to training his own horses in New 
Zealand, was training for this business, and it was decided that 
he should come to England, where there were better facilities, for 
a period of further training. He and the petitioner arrived in 
England on 27th March, 1951, and he became sui juris on 
18th June of that year, while still in this country. On 
3lst January, 1952, the respondent was sentenced to twelve 
months’ imprisonment for an assault on the petitioner on 
25th November, 1951 ; on 16th December, 1952, Collingwood, J., 
gave leave to the petitioner to file a petition for divorce within 
three years of the marriage on the ground of cruelty. The 
petition was filed on 8th January, 1953, and served on the 
respondent in England. The question arose whether the court 
had jurisdiction in the circumstances or whether the parties were 
domiciled abroad. It was submitted on behalf of the petitioner 
that the domicile of origin of a legitimate person was that of his 
father at the date of birth and that any subsequent change in the 
father’s domicile during the son’s minority was a domicile of 
choice (Udny v. Udny (1869), L.R. 1 H.L. (Sc.) 441, 457; In re 
Craignish {1892} 3 Ch. 180, 184, 185). The petitioner had 
becomne sui juryis in June, 1951, when in England; he had 
expressed an unequivocal intention of settling in New Zealand 
and had no intention of going to Australia. He had accordingly 
abandoned the domicile of choice in Australia which he had 
acquired through his father during his minority ; but since both 
factum of residence and animus were necessary for the 
acquisition of a domicile of choice and he had not gone to New 
Zealand since becoming sui juris, he had not become domiciled 
in that country. His English domicile of origin had therefore 
revived and the court accordingly had jurisdiction. 
CoLLINGwoop, J., accepted the submission as to jurisdiction 
and granted a decree nisi. Decree nist. 
APPEARANCE: James Miskin (F. N. 
Society Divorce Department). 
(Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 865 


W. Lockyer, 


Law 


HUSBAND AND WIFE: JUSTICES: BELIEF IN DESERTED 
SPOUSE’S ADULTERY 


Jones v. Jones 


Collingwood and Karminski, JJ. 4th May, 1953 

Appeal from justices for the petty sessional division of Bangor. 

In September, 1952, the wife alleged that the husband had 
been guilty of a wilful neglect to provide her with reasonable 
maintenance: the husband contended that he had reasonable 
grounds for believing that she had committed adultery. He 
complained of his wife’s association with a local police sergeant ; 
the grounds of his complaint were that he had noticed the 
sergeant ringing his bicycle bell on one occasion when he (the 
sergeant) passed in the street, and been led to conclude that the 
sergeant was trying to attract the wife’s attention ; that he had 
seen the wife speaking to the sergeant in the street, and had 
received certain information from neighbours, and that at 
1.30 a.m. on 1st August, 1952, he had seen her run from a garage 
doorway, and that she had been followed shortly afterwards by 
the sergeant. The wife denied being with the sergeant, and said 
that she had been taking the dog for a walk; she had seen a 
policeman in the neighbourhood of the garage, but had not 
spoken to him. The justices accepted the husband’s evidence 
and came to the conclusion that he had a bona fide belief, induced 
by the wife, that she had committed adultery, and dismissed the 
summons. 

COLLINGWOOD, J., said that, taking the evidence of the husband 
at its highest, it was impossible to say that it came anywhere 
near the test laid down by Evershed, M.R., in Allen v. Allen 
((1951) 1 All E.R. 724, 731): ‘‘ It seems to me that, if a man 
says ‘I bona fide and reasonably believe that my wife is an 
adulteress’’ as a defence in proceedings of this character, the 
result is neither irrational nor unjust if he be regarded as saying 
this: ‘I say and allege that the evidence and materials in my 
possession are such that on them a court should and would find 
that adultery had been committed ’.’’ The justices had mis- 
directed themselves as to the requirements of Glenister v. Glenister 
[1945] P. 30. 
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KARMINSKI, J., said that he would add a cautionary note 
about cases of this kind: the defence of reasonable belief in a 
wife’s adultery was one which in most cases was not susceptible 
of easy proof. Nor should it be. It fell into the category of 
charges which might be easy to make and less easy to disprove. 
Here there had been virtually no evidence on which a charge of 
reasonable belief could be founded, yet the defence succeeded. 
It was implicit in such a case that such a defence should be fully 
and completely proved, and, unless so proved, should be rejected. 
Appeal allowed. 

APPEARANCES: W. L. Mars-Jones (Rhys Roberts & Co., for 
Price White & Co., Bangor); B.G. Irvine (Mawby, Barrie and 
Letts, for Silverman & Livermore, Liverpool). 

[Reported by Joun B. Garpner, Esq., Barrister-at-Law} [1 W.L.R. 867 
INTERNATIONAL LAW: INTESTACY: ESTATE IN 
ENGLAND: DECEASED’S SPANISH DOMICILE 
In the Estate of Maldonado, deceascd ; State of Spain v. Treasury 
Solicitor 
Barnard, J. 22nd May, 1953 

Probate action. 

The deceased died in Spain in 1924, domiciled in Spain, intestate 
and without next of kin within the sixth degree. The plaintiff, 
the State of Spain, claimed a grant of letters of administration 
to her estate in England as sole and universal heir to her estate 
by Spanish law ; the defendant, the Treasury Solicitor, claimed 
that the estate of the deceased in England belonged to the 
Crown as bona vacantia. Cur. adv. vult. 

BARNARD, J., said that the rule in such cases, according to 
English law, which had been established for more than 200 years, 
was that movable property in the case of intestacy was to be 
distributed according to the law of the domicile of the intestate 
at the time of his or her death. His lordship said that the 
requisite article in the Spanish Civil Code was art. 956, before 
an amendment of 13th January, 1928, which provided that : 
“In default of persons having the right to inherit in accordance 
with the provisions of the foregoing sections the State shall 
inherit, the assets being devoted to institutions of charity and 
free instruction .’ He referred to In ve Barnett’s Trusts 
[1902] 1 Ch. 847 and In the Estate of Musurus, deceased {1936 
2 All E.R. 1666, and said that what mattered was the capacity 
in whicu the person claimed the property, and that it was 
immaterial what happened to the property later. In examining 
Spanish law in order to ascertain whether or not the State was 
the true heir according to Spanish law, he accepted the Spanish 
conception of heirship, for it would be wrong to apply the Iénglish 
conception when dealing with Spanish law. He was satisfied 
upon the expert evidence before him that the State of Spain 
was the true heir just as any individual heir according to Spanish 
law. He had concluded that the State of Spain was not seeking 
in any way to exercise its sovereignty in this country, but was 
merely claiming property here as heir to the property by Spanish 
law, in the same way as one of the next of kin might claim as 
heir. He was satisfied that there was nothing either contrary 
to English public policy or repugnant to English law in permitting 
a foreign State to take possession of the movables of one of its 
subjects in this country ; and it appeared to be in accord with 
natural justice that the property of a deceased Spanish woman 
should be distributed among Spanish charities. The State of 
Spain was the sole and universal heir of the deceased and the 
deceased’s English assets were not ownerless but belonged to 
the State of Spain. Letters of administration would be granted 
to the duly constituted attorney of the Spanish State. Grant 
accordingly. 

APPEARANCES: Hon. Charles Russell, Q.C., and Ingram J]. 
Lindner (Vernon Miles & Clark); Siv Lynn Ungoed-Thomas, 
Q.C., and Hon. Victor Russell (Treasury Solicitor). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law) (3 W.L.R. 204 


HUSBAND AND WIFE: DIVORCE: DECLARATION OF 
VALIDITY OF JEWISH DIVORCE 
Har-Shefi v. Har-Shefi (No. 2) 

15th June, 1953 

Undefended petition for a declaration that the marriage of 
the wife petitioner had been validly dissolved or, alternatively, 
that the petitioner was no longer married to the respondent. 

The wife, a Jewess, was an Englishwoman, born in England 
and domiciled in this country before her marriage. The 
husband, a Jew, was at all times domiciled in Israel. They 


Pearce, J. 
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met in 1949, when she was on a visit to Israel, and on LOth January, 
1950, they married according to Jewish law at the Chief Rabbinate 


In October, 1950, the wife came to England and 
there had a child in December, 1950. The husband followed her 
in February, 1951. The marriage broke down and, on 
6th September, 1951, there was a Jewish divorce between the 
parties whereby, in the presence of Beth Din, the husband 
handed to the wife a bill of divorcement. That divorce was duly 
entered in the records of Beth Din. In December, 1951, the 
husband was deported to Israel, where he married again. ‘The 
wife wished for a declaration that the divorce was valid in order 
that she might marry again in this country. It was originally 
held by the judge on summons ({1952) W.N. 492; 96 SoL. J. 785) 
that the court had no jurisdiction to make a_ declaration 
as to matrimonial status unattached to any other claim for relief, 
and further that, as the respondent husband was domiciled in 
Israel, the court had no jurisdiction to consider the validity of the 
husband ’s divorce. But the Court of Appeal, by a majority, held 
({1953) 2 W.L.R. 690; ante, p. 227) that the court had declaratory 
jurisdiction, even though no other relief was sought It also 
held that the court had jurisdiction to hear the petition, not- 
withstanding the fact that the husband was domiciled in Israel, 
if the wife were domiciled in England. 

Pearce, J., said that the answer to the question whether 
the wife was domiciled in England must depend on the vahdity 
of the divorce, since if it were valid she had reacquired her 
English domicile. It was, therefore, necessary to investigate 
the validity of the divorce by the law of Israel in order to decide 
whether the wife was domiciled in the country and whether there 
was jurisdiction. He was satisfied by the evidence of the senior 
ecclesiastical judge of the Rabbinical Court of Beth Din in 
London that the divorce duly took place in September, 1951, 
and that it was a valid divorce according to the Jewish 
Rabbinical law, although it was in no sense a judicial investiga 
tion. He was also satisfied that this divorce would be recognised 
as valid according to the law of Israel, which was the law of the 
domicile. To hold that a marriage, legally dissolved according 
to the law of the domicile, continued binding in this country, 
would create confusion and hardship and would be contrary to 
the principles laid down in Le Mesurier v. Le Mesurier| 1895 
A.C. 517 and the principles of international law. Declaration 
accordingly. 

APPEARANCE: John Mortimer (G. 
Divorce Department). 

{Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 200 


at Tel Aviv. 


Parry Jones, Law Society 


COURT OF CRIMINAL APPEAL 
CORRECTIVE TRAINING : OFFENCE WHILE ON LICENCE : 
POWER TO AWARD IMPRISONMENT 

R. v. Wilsher 
Lord Goddard, C.J., Hallett and Donovan, J J. 


Applications for leave to appeal against conviction, 


9th June, 1953 


On 27th January, 1953, the applicant was convicted at the 
Central Criminal Court on a charge of shopbreaking and was 
sentenced to four years’ corrective training, to run consecutively 
with a sentence of two years’ corrective training abready being 
served. At the time of his sentence he was under committal 
for trial at the Chelmsford Assizes for office breaking, larceny 
and causing grievous bodily harm to a police constable and, 
on 20th February, 1953, he was convicted of those offences 
before Hallett, J., who sentenced him to two years’ corrective 
training to begin at the expiration of the four-year term. 

Lorp Gopparp, C.J., said that in sentencing the applicant 
Hallett, J., who was now a member of the court, expressed the 
opinion that it would be as well if the court considered the 
matter, especially in view of R. v. Talbot {1953} 2 W.L.R. 346 ; 
ante, p. 117. He felt that there was a difficulty because the 
Court of Criminal Appeal had pointed out that it was undesirable, 
when a person was undergoing a sentence of corrective training 
and was brought before a court for another offence, to pass 
a sentence of imprisonment for the latter offence because it 
would mean that the moment that he finished his corrective 
training he would have to undergo imprisonment. That might 
do away with any good he might have received in corrective 
training. The judge expressed some surprise—which the court 
shared—that in view of his record, the applicant had been 
given a sentence of corrective training at the Central Criminal 
Court. But having received that sentence, the judge thought 
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and rightly—that the only thing to do was to add some period 
to his term of corrective training, and so he passed a sentence 
of two years’ corrective training, to follow consecutively on the 
sentence that he was already serving. So far as that was 
concerned, the court entirely approved, but the attention of 
the court had been drawn to the difficulty experienced by certain 
recorders when persons having been sentenced to corrective 
training and released on licence had committed offences while 
on licence. Since the Criminal Justice Act, 1948, where a prisoner 
earned a remission of imprisonment, he was not discharged 
on ticket of leave or under licence as in the old days, but the 
sentence came to an end. The position was not the same with 
corrective training or preventive detention. A person sentenced 
to corrective training could be released on licence, but if, while 
he was on licence, he committed an offence he was liable to 


SURVEY OF 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First ‘Time : 
Dogs (Protection of Livestock) Bill [H.C.] loth June. 
Local Government (Miscellaneous Provisions) Bill [H.C.] 
(loth June. 


London County Council (General Powers) Bill [H.C. 

[16th June. 
Road Transport Lighting (Amendment) Bill [H.C.] 

loth June. 


Slaughter of Animals (Pigs) Bill [H.C.] loth June. 


Read Second Time: 


Clyde Navigation Order Confirmation Bill [H.C. 

loth June. 
Education (Miscellaneous Provisions) Bill [H.C.] 

{16th June. 
Local Government Superannuation Bill [I.C.] 

loth June. 
Newport Corporation Bill | H.C. Isth June. 
Oxford Corporation Bill | HL.C. (sth June. 
School Crossing Patrols Bill [H.L.] {loth June. 

Read Third Time : 

Accommodation Agencies Bill [H.C.] 17th June. 
Registration Service Bill [H.L.] loth June. 
Saint Oswald Estate Bill [H.L. (loth June. 


In Committee : 
Sth 
17th 


June. 
June. 


Enemy Property Bill [H.L.] 
Navy and Marines (Wills) Bill [H.C.] 


HOUSE OF COMMONS 


A. PROGREss OF BILLS 

Read First Time : 

Historic Buildings and Ancient Monuments Bill [H.C.] 

{loth June. 

To provide for the preservation and acquisition of buildings of 
outstanding historic or architectural interest and their contents 
and related property, and to amend the law relating to ancient 
monuments and other objects of archaological interest. 


Read Third Time : 

Provisional Order 
[19th June. 
loth June. 
(Rive Ditch 
[19th June. 


Bradford Corporation (Trolley Vehicles) 
Bill [H.C. 

Gateshead Extension Bill [H.L. 

Land Drainage (Surrey County Council 
Improvement)) Provisional Order Bill [H.C. 


Runcorn-Widnes Bridge Bill |H.L. loth June. 
Walsall Corporation (Trolley Vehicles) Provisional Order 
Bill (H.C. [19th June. 


Warkworth Harbour Bill |H.L.} [16th June. 


In Committee :— 


Finance Bill [H.C.] 
Rhodesia and Nyasaland Federation Bill [H.C.] 
[18th June. 


[17th June. 
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be recalled and the Prison Commissioners might, under the 
Prison Rules, 1949, make him serve the remaining portion of 
his sentence as imprisonment. The difficulty that had occurred 
to some recorders, when dealing with offences committed while 
on licence, was that often the commissioners reported that the 
offenders had shown that corrective training had done no good 
and they did not recommend them for a further sentence of 
corrective training. Thecourt thought that, in suchcases, asentence 
of imprisonment should be imposed. If, however, the Prison 
Commissioners had reported that they thought that a further 
period of corrective training might be beneficial, the court 
could exercise its discretion whether to pass a sentence of 
imprisonment or corrective training. Leave to appeal refused. 
APPEARANCE: Registrar, Court of Criminal Appeal. 
[Reported by F R. Dymonp, Esq, Barrister-at-Law] {1 W.L.R, 844 


| nu a 
THE WEEK 
A 
B.  QOukSTIONS 
Houses (Prick CONTROL) 
Mr. HaArotp MACMILLAN said he hoped to make an announce- 
ment on the removal of price control from houses before the 


end of the session, loth June, 


[RON AND STEEL PRICES ORDER (PROSECUTIONS) 

Mr. SWINGLER asked the Minister of Supply why he is con- 
tinuing to institute prosecutions under the Iron and Steel Prices 
Order when it has been held, in the case of Defiant Cvele Co. v. 
Newell, that his department was not exempt from printing the 
deposited schedules as required by s. 2 (1) of the Statutory 
Instruments Act, 1946, and had failed to prove that reasonable 
steps had been taken to bring them to the notice of the public. 

In reply Mr. Low said that the Divisional Court had not 
decided that the order was invalid, but that no certificate had 
been issued exempting the deposited schedules from printing 
under the Statutory Instruments Act, 1946. The Ministry of 
Supply, having assumed that there was such a certificate, had 
given no evidence before the justices in that case that reasonable 
deposited schedules to the 
where this point arose such 

loth June. 


steps had been taken to bring the 
notice of the public. In future cases 
evidence would be given. 


CRUELTY TO ANIMALS (PROSECUTIONS) 

The HoME SECRETARY stated that under the Cruelty to Animals 
Act, 1876, his consent to a prosecution was only required when 
it was brought against licensed persons. There had never been 
such a prosecution. The Act was honestly observed to the best of 
their ability by those who worked it, and the inspectors were able 
to help licensees to understand and observe the limitations 
imposed upon them, Isth June. 


STATUTORY INSTRUMENTS 


Building Byédlaws ([éxtension of 
(S.1. 1953 No, 936.) Sd. 

Carmarthen Rural Water Order, 1953. ($.1. 1953 No. 945.) Sd. 

Census of Production (1954) (Returns and Exempted Persons) 
Order, 1953. (S.1. 1953 No. 939.) 

County of York, West Riding (Electoral Divisions) Order, 1953. 
($.1. 1953 No. 942.) 


Operation) Order, 1953. 


Import Duties (Drawback) (No. 7) Order, 1953. (S.1. 1953 
No. 938.) 
London-Edinburgh-Thurso ‘Trunk Road (Hawk's Nest, 


South of Bawtry, New Road) Order, 1953. (5.1. 1953 No. 929.) 
London Traffic (Prescribed Routes) (No. 18) Regulations, 1953. 

(S.1. 1953 No. 933.) 

London Traffic (Prohibition of Waiting) (High Street, Eton) 

Regulations, 1953. (S.1. 1953 No. 934.) 

Metropolitan Water Board (Thames Abstraction) Order, 1953. 

(S.1. 1953 No. 935.) 

North-Eastern Fire Area Administration 

Order, 1953. (S.1. 1953 No. 946 (S. 80).) 
North of Scotland Hydro-Electric Board (Constructiona!l 

Scheme No. 32) Confirmation Order, 1953. (S.1. 1953 No, 947 

(S. 81).) 

Retention of Cables under and over Highways (County of 

Southampton) (No. 2) Order, 1953. (S.I. 1953 No. 932.) 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4.. The price in each case, unless 
otherwise stated, is 4d., post free. | 


Amendment Scheme 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped, addressed envelope. 


Sale of Land—Lanp TAX—WHETHER PURCHASER’S SOLICITOR 
UNDER Duty TO ASCERTAIN EXISTENCE 

Q. We have acted for both the vendor and the purchaser in 
the sale and purchase of freehold property subject to The Law 
Society’s Conditions of Sale (1934 edition). Subsequently to the 
sale it has been discovered that part of the property was subject 
to land tax amounting to 12s. 1d. per annum. No land tax 
was disclosed by the contract for sale and it is appreciated that 
land tax is not an incumbrance upon the land which the vendor 
is under a duty to disclose. Had we, as solicitors acting for 
the purchaser, a duty to enquire, other than of the vendor, and 
for example of the local inspector of taxes, whether the property 
was subject to land tax ? 

A. There appears to be no direct authority on the question 
of whether it is professional negligence for a solicitor acting for a 
purchaser to fail to ascertain if the land is subject to land tax. 
Our opinion is that it is not, especially when enquiries have been 
made of the vendor and the inspector of taxes, for the reason 
that land tax is not an incumbrance requiring special mention 
but a normal (although disappearing) incidence of land owner- 
ship. The older books (see, e.g., Dart on Vendors and 
Purchasers, 7th ed., vol. I, p. 319) and even quite modern text 
writers (e.g., Gibsons’ Conveyancing, 15th ed. (1938), p. 64) 
indicate that land is presumed to be subject to land tax unless 
expressly sold as redeemed. In the absence of specific instruc- 
tions from the purchaser we do not think that the solicitor is 
under any greater duty to ascertain the position with regard to 
land tax than, for example, to find out if a house is rated, both 
being regarded in law as universally incident to the property in 
question, 


Landlord and Tenant—EXECUTION OF WARRANT FOR 
PossESSION—REMOVAL OF GOODS, ETC., LEFT ON PREMISES 

Q. Section 120 of the County Courts Act, 1934, provides 
that for the purpose of executing a warrant to give possession 
of any premises it shall not be necessary to remove any goods 
or chattels from those premises. What are a landlord’s respon- 
sibilities (if any) regarding any chattels or goods on the premises 
when the warrant for possession is levied pursuant to an order 
therefor ? The county court bailiffs take the view that, having 
regard to the provisions of s. 120, the removal of the goods, etc., 
is no concern of theirs. On the other hand it appears to us that 
if the landlord merely leaves these goods and chattels in the 
street he may be exposing himself to liability for damage or loss 
to such goods. If he allows the goods, etc., to remain on the 
premises following the levy, it will be appreciated that this is 
most inconvenient and can also interfere considerably with the 
re-letting of the premises. 

A. We believe that the section was passed in order to avoid 
official embarrassment occasioned by conflict of authorities : 
bailiffs and police; it having been found that the removal of 
furniture, etc., and placing thereof on roadways outside premises 
in urban areas interfered with the flow of traffic, with the result 
that the police contemplated taking proceedings for obstruction. 
While no special protection of the owner of the furniture is 
intended, the section is in wide terms and is also permissive 
and not mandatory. It does not, on the one hand, entitle the 
owner to demand that the goods be left on the premises, but 
neither can the landlord insist on their removal by the bailiff, 
whether the latter assigns reasons for invoking the section or not. 
In the result, we do not think that a landlord would incur liability 
for damage to or loss of goods which he placed and left in the 
street, especially if he took steps to advise the owner of what was 
happening ; but neither would we be prepared to say that, if 
this were done in a congested area, the landlord might not find 
himself guilty of obstructing footway or highway. 


Exchange of Properties—WHETHER POSSIBLE AS 
BETWEEN THREE PARTIES 
Q. Three brothers, A, B and C, are the owners of properties, 
property 1 being owned by A, property 2 being owned by B, 
and property 3 being owned by 4, P and C as tenants in common 
in equal shares. These properties are of unequal value. The 
brothers are desirous of effecting an exchange of properties, 
the intention being that property 1 should be transferred by 


A to B, property 2 should be transferred by B to 4, B and C 
as tenants in common in equal shares, and property 3 should be 
transferred by 4, Band C to A. No equality money is to be paid 
in respect of any of these transactions, the brothers being agreed 
that the transfers accord with their wishes. Can these three 
transfers be effected by a single transaction, in view of Windsor 
v. Bishop of Winchester (1774), 3 Wils. 483, or would the proper 
and effective method be to enter into two transactions, 1.e., 
first an exchange of property 1 by A to B for property 2 by B to 4, 
followed secondly by the exchange of property 2 by 4 to 4, B 
and C for property 3 by 4, B and C to A ? 

A. In the case referred to by our subscribers (Provost of Eton 
v. Bishop of Winchester (1774), 3 Wils. 483) the actual decision 
was that a private Act of Parliament, whereby A conveyed 
property to B, who in turn conveyed another property to C, 
who conveyed a third property to 4A, could not be construed 
as a deed of exchange. There is, however, ample authority 
cited in that case to the effect that in any event a three-cornered 
transaction of this nature could not at that date be carried out 
by means of an exchange for the reason that there would be no 
consideration moving directly from A to C, who could therefore 
not warrant his title. The absence of a warranty would be a 
substantial defect in title, since, if the purchaser failed to obtain 
one, his purchaser could be ousted by the heir-at-law of the party 
who had sold without warranty. The Provost of Eton’s case 
was concerned with advowsons and shows that this applied just 
as much to incorporeal hereditaments which lie in grant as to 
corporeal hereditaments which were then commonly conveyed 
by lease and release. Since the old warranty of title has been 
replaced by the modern covenants for title, the vatio decidendi 
of the Provost of Eton’s case would appear obsolete and we see 
no reason why the transaction should not be carried out in the 
manner first suggested by our subscribers. As no consideration 
moves directly from A to C, express covenants for title should 
be given by C. 

REPAIRS ALLOWANCE—-TENANT UNDERTAKING 
OUTSIDE PAINTING 


Income Tax 

Q. A farmer is granting a yearly tenancy of one of his farms 
at a rack-rent. The draft tenancy agreement provides that the 
tenant shall keep the exterior of the farmhouse and_ buildings 
(except outside walls, roofs and main timbers) in good and 
tenantable repair and shall paint the outside wood and ironwork 
once in every fourth year. The inspector of taxes has notified 
him that under the Agriculture (Maintenance, Repair and 
Insurance of Fixed Equipment) Kegulations, 1948, the tenant, 
in agreeing to do the outside painting, is undertaking a landlord’s 
burden and therefore the landlord will not be entitled to the full 
allowance because the agreement does not place on him the full 
burden of owner’s repairs. The draft agreement does expressly 
provide that the landlord shall keep the outside walls, roofs and 
main timbers in good and tenantable repair. Do you consider 
the inspector is right in his contention ? , 

A. The effect of the Income Tax Act, 1952, s. 100 (the old 
Sched. A, No. V, r. 7 (1) (b) (ii)), is that, where a tenant is in 
occupation of the property to be taxed and he has undertaken 
to bear the costs of repairs, the scale deduction by way of 
“statutory repairs allowance ”’ is restricted to such sum as will 
reduce the gross annual value to the amount of rent payable ; 
but it seems that if the assessment exceeds /40 there must be a 
reduction of at least £10. It is interesting that Simon’s Income 
Tax, 1st ed., vol. 1, para.741, and Konstam’s Income Tax, 12th ed., 
p. 40, appear to consider only cases in which the tenant has 
undertaken the whole cost of repairs rather than those in which 
he has undertaken to perform one operation which may or may 
not be a “ repair.’’ The 1948 Regulations seem to us to have 
singularly little to do with the matter. They are a model code 
laid down by the Minister in the interests of uniformity and have 
no application where, as here, a liability is by written agreement 
imposed on one party or the other. See the Agricultural Holdings 
Act, 1948, s. 6. In our opinion, what matters here is whether 
the tenant has “ undertaken the cost of repairs ’’ within s. 100 
of the 1952 Act. In our view the inspector should be asked to 
produce authority for applying s. 100 at all where the tenant 
has not undertaken the cost of repairs, but has undertaken to 
carry out one operation. Even if authority is produced to the 
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effect that s. 100 applies where the tenant has undertaken the 


cost of one repair, yet we suggest that painting is not a repair. 
Firstly, it is not a repair in the ordinary everyday usage of the 
word. 


Secondly, since the inspector relies on the 1948 Regulations, 


Honours and Appointments 
Mr. Evan Koprric Bowen, O.C., 
of the Borough of Merthyr Tydfil. 
Mr. MAXWELL JosepH Hatt TuRNER has been appointed 
Recorder of the Borough of Great Yarmouth. 


has been appointed Recorder 


Personal Notes 


Mr. J. ©. Woodend, managing clerk with Messrs. Sadler, 
Lemmon & Gethin, of King’s Lynn, has recently completed 


fifty years’ service with his firm. 


Wills and Bequests 
Mr. A. Daniel, solicitor, of Pontypridd, left 44,780 (42,695 net). 


Mr. J. M. Midgley, retired solicitor, of Scarborough, formerly of 
Leeds, left £53,528 (453,354 net). 


Mr. G. Saunders, retired solicitor, of Swansea and Llanelly, 
left £15,204 (414,553 net). 
Mr. W. L. Williams, solicitor, of Fishguard, left £5,059 (44,520 


He left 450 to the Solicitors’ Clerks’ Pension Fund. 


Mr. F. W. KAY 
Mr. Frederick Wylie Kay, J.P., solicitor, of Blackpool, died on 
5th June, aged 59. He was admitted in 1919, and was a member 
of the former Board of Management of Blackpool Victoria 
Hospital and vice-chairman of the House Committee. He was 
chairman of the Blackpool North Pier Company. 
Mr. W. ROBERTS 
Mr. William Roberts, solicitor, of Denbigh, died on 17th June, 
aged 77. He was admitted in 1902. 
Mr. A. R. RULE 
Alfred Robert Rule, solicitor, of 
died at his home at Wanstead, London, 
He was admitted in 1907. 
Mr. G. SCOTT 
Mr. George Scott (Senior), retired solicitor, of South Shields, 
has died at the age of 84. He was admitted in 1892. 
Mr. F. C. WALLIS 
Krederick Chisnell Wallis, late Clerk to the Justices, 
died on 9th June. He was admitted 


net). 


City Road, London, 
I.11, on 19th June, 


Mr. 
EC. 
aged 389. 


Mr. 
Brentwood and Billericay, 


in 1935. 
SOCIETIES 
THE LAW SOCIETY 
The president (Mr. Dingwall Bateson), the vice-president, and 
the Council of The Law Society gave a ‘reception on 10th June 
at their hall to Commonwealth lawyers visiting England on the 
occasion of the Coronation. The guests included Mr. A. D. G. 
Adam, Q.C., Professor K. H. Bailey, Sir Owen and Lady Dixon, 
Dr. Herbert Evatt, Q.C., and Mrs. Evatt, Mr. and Mrs. Raymond 
de Ferranti, Lieutenant-General Sir Edmund Herring, Q.C., 
Mr. J. Holmes, Q.C., Mr. and Mrs. H. E. Holt, Mrs. A. V. 
Maxwell, Senator and Mrs. Neil O’Sullivan, Mr. V. H. Treatt, 
Q.C., Mr. Justice and Mrs. J. L. Walker (Australia). 
Mr. Gordon Bradley, Q.C., and Mrs. Bradley, 
Burchell, Q.C. and Mrs. Burchell, Mr. Leon Cresthol, Q.C., and 
Mrs. Cresthol, Mr. Alan Dignan, Q.C., and Mrs. Dignan, 
Mr. Donald Fleming, Q.C., and Mrs. Fleming, Mr. Alistair Fraser, 
Q.C., and Mrs. Fraser, Mr. Ross Macdonald, Q.C., and Mrs. Mac- 
donald, Mr. Justice and Mrs. McRuer, Mr. Justice Montague, 
Mr. Justice Taylor (Canada). 
Mr. Justice and Mrs. Finlay (New Zealand). 


Mr. Charles 
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it may be observed that painting is not regarded as a repair in 
the scheme of those regulations. Paragraph I deals with repairs, 
para. II with insurance, and para. III with painting. If painting 
were a repair it would be dealt with, or next after, other repairs. 








Mr. 
Mr. Leslie Hale, 


Irving Gane, Sir 
M.P., 
Desmond Heap, Sir Randle 


Sir Leslie and the Hon. Lady Farrer, 
Douglas Gibbon, Lord and Lady Hacking, 
Mr. John Hay, M.P., Mr. and Mrs. 
Holme, Mr. Barnett Janner, M.P., 
Lever, M.P., Mr. Gilbert Longden, 
Mathew, Brigadier Frank Medlicott, 
Lord Morris, Lord Nathan, Lord Ogmore, 
Sir Harry Pritchard, Lord Rathcreedan, 
Roberts, Lord Terrington, and Mr. Geoffrey Wilson, 


and Mrs. Janner, Mr. Leslie 

M.P., Sir Theobald and Lady 
M.P., and Mrs. Medlicott, 
Sir Anthony Pickford, 
Sir Howard and Lady 
M.P. 


UNITED LAW “Soc IETY 


The annual general meeting of the United Law Society 
was held in Gray’s Inn Common Room on Monday, 
18th May, 1953. The chairman was Mr. G. W. Tookey, Q.C. 


The following were elected officers of the Society for the year 


1953-54: Chairman, Mr. A. Garfitt; Vice-Chairman, Mr. D. 
Keating ; Treasurer, Mr. J. C. Knight; Secretary, Mr. E. 

Jackson; Assistant Secretary, Mr. T. P. Burton; Reporter, 
Mr. M. J. H. Beazley ; Committee, Miss A. Joslin, Mr. W. H. 
Godwin; Auditors, Mr. R. M. Costain, Mr. C. Hardinge 


Pritchard. 
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